
IN THE UNITED STATES DISTRICT COURT

FOR THE MIDDLE DISTRICT OF ALABAMA

NORTHERN DIVISION

HEATHER WATTS, )

)

Plaintiff, )

)

vs. )  CASE NO. 2:06-cv-1149-MEF

) (WO - Do not publish) 

HOSPITALITY VENTURES, LLC, )

)

Defendant. )

MEMORANDUM OPINION AND ORDER

This cause is before the Court on Plaintiff’s Motion to Strike the affidavits of

Karen Kish and Carol Twardoch.  (Doc. 38).  Defendant submitted these affidavits in

support of its Motion for Summary Judgment.  (Doc. 34).

PROCEDURAL HISTORY

On April 12, 2007, the Court entered the Scheduling Order.  On April 27, 2007,

Local Rule 26.1 disclosures were due.  On April 6, 2007, Defendant sent its initial

disclosures, and it failed to name Carol Twardoch and Karen Kish.  (Doc. # 38-2).  Kish

submitted an affidavit on March 26, 2007 in support of Defendant's Motion for Partial

Summary Judgment.  (Doc. # 13-6).  On September 12, 2007, Defendant filed a Motion

for Summary Judgment and submitted affidavits of Twardoch and Kish in support of the

motion.  (Docs. # 34-16 & 34-22).  On October 10, 2007, Defendant served Plaintiff with

supplemented disclosures that identified Twardoch and Kish.  
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DISCUSSION

A. General rule - disclosure of witnesses with personal knowledge

Rule 16 of the Federal Rules of Civil Procedure requires the Court to set a

schedule for discovery and the filing of motions.  The Scheduling Order stated that the

parties are to comply with the Local Rules of the Court.  (Doc. # 17, at 1).  Local Rule

26.1, which is based on Rule 26(a)(1)(A) of the Federal Rules, states:

a party shall, without awaiting a discovery request and within twenty-one days

from the date of the scheduling order entered under Fed. R. Civ. P. 16(b):

(A) Provide to other parties the name and, if known, the address and telephone

number of each individual believed by it to have discoverable, non-privileged

personal knowledge concerning any significant factual issue in the case,

appropriately indicating the subjects about which the person has such knowledge

Local Rule 26.1.   Federal Rule 26(e), which has no similar local rule, states:

A party who has made a disclosure under Rule 26(a)--or who has responded to an

interrogatory, request for production, or request for admission--must supplement or

correct its disclosure or response:

(A) in a timely manner if the party learns that in some material respect the

disclosure or response is incomplete or incorrect, and if the additional or corrective

information has not otherwise been made known to the other parties during the

discovery process or in writing

Fed. R. Civ. P. 26(e).  The Advisory Committee Notes to the 1993 Amendments elaborate

on the requirement that the information is not otherwise made known to the other parties. 

There is “no obligation to provide supplemental or corrective information that has been

otherwise made known to the parties in writing or during the discovery process, as when a
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witness not previously disclosed is identified during the taking of a deposition.”  Fed. R.

Civ. P. 26(e) advisory committee note.  

B. Application of the Rule to Defendant’s Failure to Disclose Twardoch

Defendant argues that it had no duty to supplement its initial disclosures under

Rule 26(e)(1) because Plaintiff knew of Twardoch through the discovery process.  (Doc.

# 42, at 11).  Defendant points out that Plaintiff knew of Twardoch because of the set of

emails exchanged on June 7 and July 13, 2007, and the deposition of Roger Miller, Vice

President of HVMI, on July 20, 2007.  (Doc. # 42, at 9-10).  

The sets of emails exchanged on June 7 and July 13, 2007 (Docs. # 42-4 & 42-6)

indicate that Twardoch may have had knowledge that is discoverable.  The first five

emails (and the emails to which they respond) in the June 7 disclosure relate to Plaintiff’s

performance as a sales and marketing director.  The sixth email chain relates to questions

that Plaintiff had about insurance coverage.  This chain shows that Plaintiff sent four

emails to Amrita Parekh to ask questions about insurance.  The only email addressed to

Twaroch was the fourth one. 

The July 13 disclosure contains five emails.  The first two relate to the setup of

Plaintiff’s work email account.  The third email is from Twardoch to Plaintiff.  Twardoch

asked Plaintiff for her home mailing address so that Twardoch could send Plaintiff a disc

related to Plaintiff’s job, which she was doing while on maternity leave.  The fourth and

fifth emails are from Twardoch to Plaintiff and relate to setting up a marketing budget
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and Miller’s notes from his trip to Plaintiff’s hotel. 

The portion of the July 20, 2007 deposition of Miller that Defendant claims gave

Plaintiff sufficient knowledge is the following:

Q. [by Plaintiff’s counsel]. And who is Carol Twardoch?

A. [by Miller]. Company admin. I don’t know her exact title. I know what she calls

herself.

Q. What? What does she call herself?

A. Mother ship.

Q. Mother ship?

A. Yeah.

Q. And why would she say that?

A. She’s very valuable in all assets.

Q. Oh. Maybe I should be talking to her.

(Doc. # 42, at 3-4) (quoting Deposition of Roger Alan Miller (Doc. # 42-7, at 96:6-14)). 

This testimony at least made Plaintiff aware that Twardoch was a person with

discoverable information.  Plaintiff argues that “[t]he fact Twardoch and Kish’s names

were mentioned previously does not place Plaintiff on notice that the witnesses have

discoverable information to require the Plaintiff to depose these witnesses.”  (Doc. # 46, ¶

4).  However, Rule 26(e) does not require a supplemental disclosure of a witness name if

the witness was identified in discovery, such as during a deposition.  Fed. R. Civ. P. 26(e)

advisory committee note.  Therefore, since Twardoch was identified in Miller’s

deposition and in the emails exchanged between the parties, Plaintiff’s Motion to Strike is

due to be denied with respect to Twardoch. 

C. Application of the Rule to Defendant’s Failure to Disclose Kish
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Defendant argues that Plaintiff had knowledge of Kish of because of Kish’s

affidavit filed on March 26, 2007, before the deadline for initial disclosures, in support of

Defendant’s Motion for Partial Summary Judgment.  (Doc. # 42, at 8); (Doc. # 13-6).  As

she does with respect to Twardoch, Plaintiff argues that this was insufficient to put her on

notice that Kish’s testimony supports Defendant’s defenses.  (Doc. # 46, ¶ 4).  However,

under these circumstances, Defendant was not obligated to supplement its initial

disclosures to include Kish because Kish was identified in the affidavit submitted on

March 26, 2007.  Therefore, Plaintiff’s motion is due to be denied with respect to Kish.  

D. Admissibility of the Twardoch and Kish affidavits 

Plaintiff argues that the Court should strike the second Kish Affidavit and

Twardoch’s affidavit because they do not state the following in their affidavits: (1) how

they can testify as to the corporate structures of Hospitality Ventures, LLC; HVMI; or

Montgomery Ventures, LLC; (2) what their positions or titles are; (3) in what capacities

they are employed; (4) when they became employed by HVMI; and (5) that they have

management authority.  

Rule 56 of the Federal Rule of Civil Procedure states:

[a] supporting or opposing affidavit must be made on personal knowledge, set out

facts that would be admissible in evidence, and show that the affiant is competent

to testify on the matters stated.

Fed. R. Civ. P. 56(e).  If an affiant states that her testimony is based on personal

knowledge, then the Court must “accept such statements as true, unless the context
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demonstrate[s] otherwise.”  Martin v. Rumsfeld, 137 Fed. Appx. 324, 325 (11th Cir.

2005).  Kish and Twardoch stated in their affidavits that their testimony was based on

personal knowledge, and their list of duties indicates that there is an adequate foundation

for their testimony.  Therefore, the Court finds that their affidavits are admissible.  

Accordingly, it is hereby 

ORDERED that Plaintiff’s Motion to Strike (Doc. # 38) is DENIED. 

Done on this 25  day of January, 2008.th

                    /s/ Mark E. Fuller                            

CHIEF UNITED STATES DISTRICT JUDGE
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