
IN THE UNITED STATES DISTRICT COURT FOR

THE MIDDLE DISTRICT OF ALABAMA

NORTHERN DIVISION

JENNIFER and SLADE PIGGOTT, )

Plaintiffs, ) 

)

v. )

)    

GRAY CONSTRUCTION, INC. et al., )

Defendants. )

)

GRAY CONSTRUCTION, INC., )

Defendant and Third Party Plaintiff, )

)

v. ) CASE NO. 2:06-cv-1158-MEF

)

COOPER STEEL )

FABRICATORS, INC. et al., )

Third Party Defendants. )

)

HWASHIN AMERICA CORPORATION )

Intervenor Plaintiff, )

)

v. )

)

GRAY CONSTRUCTION, INC., )

Intervenor Defendant. )

----------------------------------------------------------)

)

GRAY CONSTRUCTION, INC., )

Plaintiff, )

)

v. ) CASE NO. 2:07-cv-584-MEF

)

HWASHIN AMERICA CORP., )

Defendant. )

MEMORANDUM OPINION AND ORDER

This cause is before the Court on the Motion to Intervene filed by Hwashin
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America Corporation (“Hwashin”) and Travelers Property Casualty Company of

America, Inc. (“Travelers”) (Doc. # 173).  

Hwashin is named as a Third Party Defendant in Gray Construction, Inc’s Third

Party Complaint (Doc. # 26).  Therefore, Hwashin already is a party in this case. 

Restatement (Second) of Judgments § 34(1), p. 345 (1980) (“A person who is named as a

party to an action and subjected to the jurisdiction of the court is a party to the action.”);

id., § 34, Comment a, Reporter's Note, at 347 (“The designation of persons as parties is

usually made in the caption of the summons or complaint but additional parties may be

named in such pleadings as a counterclaim, a complaint against a third party filed by a

defendant, or a complaint in intervention.”).  

Because it is a party, Hwashin cannot intervene pursuant to Rule 24.  See Premier

Foods of Bruton, Inc. v. City of Orlando, 192 F.R.D. 310, 311 (M.D. Fla.  2000) (citing

7C Charles Alan Wright, Arthur R. Miller & Mary Kay Kane, Federal Practice and

Procedure, § 1901 (2d ed. 1986)).  Rather, Hwashin should assert its property damage

claims as counterclaims pursuant to Rule 13(a), and Travelers should be joined in this

counterclaim pursuant to Rule 13(h).  

Although diversity of citizenship would exist if Hwashin was aligned as a Third

Party Defendant, “[d]iversity jurisdiction cannot be conferred upon the federal courts by

the parties' own determination of who are plaintiffs and who defendants.”  City of

Indianapolis v. Chase Nat’l Bank of City of N.Y., 314 U.S. 63, 69 (1941).  The Court must

“look beyond the pleadings, and arrange the parties according to their sides in the
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dispute.”  Id. (quoting  Dawson v. Columbia Ave. Sav. Fund, Safe Deposit, Title & Trust

Co., 197 U.S. 178, 180 (1905)).  “Whether the necessary collision of interest exists . . .

must be ascertained from the principal purpose of the suit and the primary and controlling

matter in dispute.”  Id. (internal quotation marks and citations omitted).  

In this case, the primary and controlling matter in dispute is the cause of the roof

collapse at Hwashin’s facility, which injured Mrs. Piggott and damaged Hwashin’s

property.  Gray filed third party claims against its subcontractors (for work that was

negligent or not pursuant to the design agreement or both) and Hwashin (for not

maintaining the roof drains at its facility).  Hwashin plans to make several claims against

Gray and its subcontractors.  

Gray and its subcontractors are on one side of the primary matter in dispute

because they designed and constructed the facility.  Hwashin and the Piggotts are on the

other side because they were harmed by the roof collapse.  Hwashin and Travelers have

their interests in alignment because Travelers paid Hwashin for some of its property

damage.  Therefore, Hwashin and Travelers should be Plaintiffs, and Gray and its

subcontractors should be Defendants or Third Party Defendants.  

Accordingly, it is hereby ORDERED as follows:

(1) Hwashin and Travelers’s Motion to Intervene (Doc. # 173) is DENIED. 

(2) To the extent that Hwashin wishes to pursue claims in this action against Gray

and its subcontractors, Hwashin shall assert its claims as counterclaims and crossclaims

on or before March 31, 2008.  If Hwashin elects to assert these counterclaims and
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crossclaims, the Court will realign Hwashin and Travelers as Plaintiffs and remand this

case to the Circuit Court of Butler County, Alabama.

Done this 27th day of March, 2008. 

                    /s/ Mark E. Fuller                            

CHIEF UNITED STATES DISTRICT JUDGE

Case 2:06-cv-01158-MEF-TFM   Document 183   Filed 03/27/08   Page 4 of 4


	Page 1
	Page 2
	Page 3
	Page 4

		Superintendent of Documents
	2015-03-24T10:00:49-0400
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




