
1An identical pleading was docketed the same day as a “Motion to Dismiss in addition to
Motion for Relief From Stay” (docket #63); this pleading was withdrawn at a hearing held May
31, 2007, and by Court Order entered June 4, 2007.

IN THE UNITED STATES BANKRUPTCY COURT
EASTERN DISTRICT OF ARKANSAS

LITTLE ROCK DIVISION

IN RE: PAMELA CARROLL HEAVNER          CASE NO. 4:05-bk-16488 E
        CHAPTER 13

ORDER

Now before the Court is an Objection to Modification of Chapter 13 Plan; Motion to

Dismiss; and Motion for Relief from Automatic Stay (docket #61) (“Objection to

Modification”) filed by Robert  Gminski, on behalf of creditor Chad Stunkel on April 12,

2007.1  A hearing was held on May 31, 2007, in which the Motion to Dismiss was withdrawn,

and the Motion for Relief from Automatic Stay was granted in order to allow the Pulaski

County Circuit Court to terminate the guardianship between Stunkel and the Debtor. It was

also determined that the Objection to Modification would be postponed until the Circuit

Court of Pulaski County had ruled.  The Pulaski County Circuit Court entered an Order on

October 25, 2007 (the “Circuit Court Order”), in which it terminated the guardianship, and

awarded Stunkel a judgment in the amount of $25,579.00.  The Circuit Court also noted that

the Bankruptcy Court should determine whether the judgment debt is a pre-petition or a post-

petition for purposes of Debtor’s bankruptcy.  The Circuit Court Order was filed in this case

on March 14, 2008.
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 A hearing was held on the Objection to Modification on May 1, 2008.   Robert

Gminski and Charles Hoskyn appeared on behalf of Stunkel, and Chris Frank appeared on

behalf of the Debtor.  At the hearing, both parties proposed to submit the matter upon the

prior testimony and record of the hearing held on May 31, 2007, the Circuit Court Order,

supplemental stipulations of fact, and briefs.  The parties filed a Supplemental Stipulation of

Facts and Exhibits for the Objection to Modification of Chapter 13 Plan and Motion for

Relief From the Automatic Stay on May 19, 2008.  A brief in support of Stunkel’s Objection

to Modification was submitted on June 11, 2008. A brief in opposition to Stunkel’s Objection

to Modification was filed on July 1, 2008.  Stunkel filed a reply brief on July 11, 2008.  The

issue before the Court is whether the debt owed to Stunkel is a pre-petition or a post-petition

claim for purposes of Debtor’s bankruptcy case.  This is a core proceeding under 28 U.S.C.

§ 157(b)(2)(L), and the Court has jurisdiction to enter a final judgment in this case.

FACTS

Both Stunkel and Debtor allege the following facts in their briefs.  Stunkel is the son

of Debtor Pamela Carroll Heavner.  Stunkel’s half-brother died as a result of an accident.

Stunkel was a minor at the time of his half-brother’s death, and as a plaintiff in a wrongful

death lawsuit, received a settlement of approximately $31,583.00 (the “Settlement

Proceeds”).  On April 3, 2002, Debtor was appointed guardian of the Settlement Proceeds

due to Stunkel’s minor age.  On June 8, 2002, Debtor deposited the Settlement Proceeds into

her own personal bank account.  On May 19, 2005, Debtor filed a petition for bankruptcy

under chapter 13.  At the time Debtor filed, Stunkel was not listed as a creditor on Debtor’s
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schedules.  Debtor’s original chapter 13 plan was confirmed on April 17, 2006.  On January

5, 2007, Stunkel turned 18 years old.  He inquired about the Settlement Proceeds, only to

learn that Debtor had spent all the money prior to filing for bankruptcy. 

 On January 11, 2007, Stunkel filed a Pleading to Terminate Guardianship in the

Circuit Court of Pulaski County, Arkansas Fourteenth Division (the “Circuit Court”or

“Probate Court”).  Debtor subsequently filed a Modification to her chapter 13 plan on

March 19, 2007.  In the Supplemental Stipulation, both parties stipulated to the following

facts:

(1) Chad Stunkel reached the age of 18 years old on January 5,
2007.

(2) Chad Stunkel was 16 years old at the time the Debtor filed this
bankruptcy action.

(3) At the time the Debtor filed her bankruptcy petition and at the
time the Debtor’s Chapter 13 plan was confirmed, there was no final
accounting or order terminating guardianship in the Probate Court of Pulaski
County, Arkansas, case no. PGD 2002-469.

(4) Debtor’s counsel previously entered in this matter an Order from
the Probate Court of Pulaski County, Arkansas, Case No. PGD 2002-469.  The
Order was filed marked by the Probate Court October 25, 2007.  Said Order
terminates the guardianship and is a final accounting in the probate matter
involving the parties.  There are no objections to the admissibility of said
Order.

The Circuit Court’s  October 25, 2007 Order granted Stunkel a judgment against the

Debtor in the amount of $31,583.00, less a $6,004.00 offset for expenses incurred by Debtor

on behalf of Stunkel, for a total judgment of $25,579.00.

4:05-bk-16488   Doc#: 104   Filed: 08/28/08   Entered: 08/28/08 15:17:59   Page 3 of 7



4

ANALYSIS

Stunkel argues that his claim is nondischargeable because it accrued post-petition

upon entry of the Circuit Court’s October 25, 2007 Order terminating the guardianship and

determining the Debtor’s liability to Stunkel.  Stunkel cites the Third Circuit Court of

Appeals case Avellino & Bienes v. M. Frenville Co. (In re M. Frenville Co.), 744 F.2d 332

(3d Cir. 1984).  This case established the following two-part test to determine the existence

of a valid claim: (1) whether the claimant possessed a right to payment, and (2) when that

right arose.  Id.  The Eighth Circuit Court of Appeals reiterated the holding in Frenville,

stating:   “Frenville holds that a claim does not arise in bankruptcy until a cause of action has

accrued under non-bankruptcy law.” McSherry v. Trans World Airlines, Inc., 81 F.3d 739,

740 (8th Cir. 1996);  International Paper Corp. v. MCI Worldcom Network Services, Inc., 442

F.3d 633, 636 (8th Cir. 2006).  

Stunkel asserts that Arkansas law provides there is not an enforceable claim until a

guardian’s liability has been established.  Stunkel cites Sample v. Sample, 372 S.W. 2d 609

(Ark. 1963) in support.  Debtor argues that the Frenville test does not apply to claims that

are premature due to jurisdictional infirmities (such as lack of a right-to-sue letter), and that

Stunkel’s inability to file suit because there had not yet been a settlement of the guardianship

estate does not mean he did not have a prepetition claim in Debtor’s bankruptcy case.  Debtor

asserts that Stunkel’s claim is a pre-petition claim because the guardianship could have been

terminated before Stunkel reached age 18 under Arkansas law.  Section 28-65-219 if the

Arkansas Code provides that a ward may terminate his guardianship before attaining 18 years
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of age, provided the minor ward is at least fourteen years old and petitions the court to

appoint a new guardian.  Ark. Code. Ann. § 28-65-219.  The Court must find it is in the best

interest of the ward that the proposed guardian is appointed.  Id.2

This Court finds the Frenville test to be applicable, and in order to establish when the

cause of action accrued, looks to Arkansas law.  Arkansas case law holds there is no cause

of action against a guardian until the guardian’s liability has been established.  See Sample

v. Sample, 372 S.W. 2d 609 (Ark. 1963) (there is no cause of action arising from the liability

of a guardian until liability is established by the probate court); State v. Buck, 37 S.W. 881

(Ark. 1896) (cause of action by a ward against the sureties on guardian’s bond shall accrue

after final settlement is made and the balance due from the guardian is ascertained).  See also

Nutt v. Delta Trust & Bank, 79 Ark. App. 257, 928 n.1 (2002) (citing Sample with approval).

 See also Ark. Code Ann. § 28-65-403(b) (providing that a ward may file a petition alleging

fraud in the settlement of the account within three years of the entry of the discharge order).

While it is true that a guardianship can be terminated before attaining the age of

majority, as the Debtor asserts, Arkansas case law clearly provides that no cause of action

accrues until the guardian’s liability is established.  Further, with respect to when an action

accrues for purposes of the statute of limitations, Arkansas recognizes the so called

“discovery rule” in cases where a wrong has been concealed or in cases involving persons
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in a special fiduciary relationship.  See Technology Partners, Inc. v. Regions Bank, 97 Ark.

App. 229, 236, 245 S.W.3d 687, 693 (Ark. App. 2006) (holding that the “failure to speak

may be the equivalent of fraudulent concealment” where “there are special circumstances

such as a confidential relationship in existence, so that a duty to speak arises where one party

knows that another is relying on misinformation to his detriment.”) (citing Ward v. Worthen

Bank & Trust Co., 284 Ark. 355, 681 S.W.2d 365 (1984); Berkeley Pump Co. v. Reed-Joseph

Land Co., 279 Ark. 384, 653 S.W.2d 128 (1983)).  In following the discovery rule, the

Arkansas Supreme Court has held that “ . . . when an injury is suffered, no cause of action

in tort begins to accrue until the plaintiff knows, or by the exercise of reasonable diligence

should have discovered, the cause of the injury.”  See State v. Diamond Lakes Oil Co., 347

Ark. 618 (2002) (emphasis in original) (quoting Martin v. Arthur, 339 Ark. 149 (1999)).  See

also McEntire v. Malloy, 288 Ark. 582 (1986); Raymond v. Eli Lilly & Co., 117 N.H. 164

(1977)).3  Accordingly, even if a cause of action could accrue against a guardian before

termination of the guardianship, in this case, the parties stipulated that Debtor did not list the

debt to Stunkel on her schedules, and that Stunkel did not learn that his funds had been spent

until he turned 18 and inquired about his guardianship estate.  Accordingly, the

misapplication of funds from the settlement proceeds was not discovered until after Stunkel

had reached the age of majority, and his cause of action could not have arisen before that
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time.

CONCLUSION

In conclusion, Arkansas law provides there is no enforceable obligation against a

guardian until the court has determined the guardian’s liability.  Further, with respect to when

an action accrues for purposes of the statute of limitations, Arkansas recognizes the so called

“discovery rule” in cases involving persons in a special fiduciary relationship.  In this case,

no evidence was introduced or stipulated to that showed Debtor had any reason to seek early

termination of his guardianship.  Accordingly, the Court finds that Stunkel’s cause of action

against the Debtor did not accrue until after Debtor filed bankruptcy, and thus, Debtor’s

obligation to Stunkel is a post-petition debt that should not be included in the Debtor’s most

recent modified plan, and will not be dischargeable in this bankruptcy.

For the reasons stated herein, it is hereby

ORDERED that Chad Stunkel’s Objection to the Modification is SUSTAINED.

IT IS SO ORDERED.

______________________________________
HONORABLE AUDREY R. EVANS
UNITED STATES BANKRUPTCY JUDGE

DATE:  August 28, 2008

cc: Chris Frank, attorney for Debtor
Robert Gminski, attorney for Stunkel
Joyce Bradley Babin, Chapter 13 Trustee
U.S. Trustee
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