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1  The original Motion Under 28 U.S.C. § 2255 to Vacate, Set Aside, or Correct
Sentence by a Person in Federal Custody is pending in the criminal matter – CR 11-2385
(“CR”) Doc. 474.

2  The facts and background of this matter have been repeated multiple times in both
the civil and criminal cases, as well as, the parties’ briefing in both appellate court matters
– United States v. Quiel, No. 13-10503 and United States v. Kerr, et al., No. 15-10393.

WO

IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF ARIZONA

United States of America, 

Plaintiff,

v.

Michael Quiel, 

Defendant/Movant.

)
)
)
)
)
)
)
)
)
)

CV 16-1535-PHX-JAT (MHB)
CR 11-2385-PHX-JAT

REPORT AND RECOMMENDATION

TO THE HONORABLE JAMES A. TEILBORG, UNITED STATES DISTRICT JUDGE:

Defendant/Movant Michael Quiel, who is represented by counsel, filed an amended

Motion Under 28 U.S.C. § 2255 to Vacate, Set Aside, or Correct Sentence by a Person in

Federal Custody. (CV 16-1535 (“CV”) Doc. 7.)1  Plaintiff United States of America (the

“government”) filed a Response to the amended Motion, and Movant has filed a Reply. (CV

Docs. 11, 14.)

BACKGROUND2

On December 8, 2011, a grand jury indicted Movant Michael Quiel with one count

of Conspiracy to Defraud the United States, two counts of Willful Subscription to False
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3 Co-defendant Stephen Kerr (“Kerr”) was charged with these same counts, (CR Docs.
3, 463), and Christopher Rusch (“Rusch”), Movant and Kerr’s former attorney, was also
charged with one count of Conspiracy to Defraud the United States and an additional count
of failure to file an FBAR, which was added later (CR Docs. 3, 463, 331 at 1607). Rusch
subsequently entered into a plea agreement compelling him to testify at the request of the
United States. (CR Docs. 463, 415.)

4 The record reflects that shortly after the jury returned its verdict, Movant filed a
Motion for a Judgment of Acquittal or for a New Trial. (CR Docs. 301, 302, 304.) The Court
denied the Motion on August 16, 2013. (CR Doc. 346.) 
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Individual Income Tax Returns, and two counts of Willful Failure to File Reports of Foreign

Bank and Financial Accounts (“FBAR”).3 (CR Docs. 3, 463.)

On September 24, 2013, Movant was convicted on two counts of Willful Subscription

to False Individual Income Tax Returns, in violation of 26 U.S.C. § 7206(1).4 He was

sentenced to a 10-month term of imprisonment, to be followed by a one-year term of

supervised release. Movant appealed his convictions to the Ninth Circuit Court of Appeals

arguing, the following:

• “[Movant] was denied his constitutional right to cross-examine Rusch on three
exhibits entered on redirect”

• “The Government’s repeated reference to [Movant’s] complicated securities
transactions as fraud was prejudicial and the court’s allowing such references over
objection was error”

• “[Movant] was denied his constitutional right to counsel by the trial court’s allowing
Rusch to testify in violation of [Movant’s] attorney-client privilege”

• “The trial court erroneously refused to require production of the special agent’s
report, [Movant’s] individual master file, and the notes of the Government’s chief
investigator, and refused to review the documents in camera or even preserve them
for review by this court”

(United States v. Quiel, No. 13-10503, Doc. 20.)

The Ninth Circuit affirmed Movant’s convictions on December 19, 2014, and the

mandate issued on February 6, 2015. United States v. Quiel, 595 Fed.Appx. 692 (9th Cir.

2014), cert. denied, 135 S.Ct. 2336 (2015). The Ninth Circuit held, in pertinent part:

The question of whether Defendants willfully failed to report income ...  is one
of fact for the jury. See Rykoff v. United States, 40 F.3d 305, 307-08 (9th Cir.
1994). The jury could have concluded that Kerr and Quiel knew they had a
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duty to report the income from their foreign accounts, because Christopher
Rusch, their attorney and business partner, testified that the accounts were set
up using nominees under Kerr’s and Quiel’s control in order to evade reporting
requirements. Even without Rusch’s testimony, the jury could have inferred
control because (a) the accounts were traded in Kerr’s and Quiel’s stock for
their benefit; (b) the foreign firms never served their stated purpose of finding
investors; and (c) these firms were not actual, functioning businesses.
Additionally, even without Rusch’s testimony, the jury could infer motive
from Kerr’s having recently paid high tax rates and Quiel’s recent payment of
a large tax penalty before either engaged in these transactions.

On March 13, 2015, Movant and Kerr filed a Joint Motion for New Trial pursuant to

Rule 33 of the Federal Rules of Criminal Procedure alleging newly discovered evidence. (CR

Doc. 454.) Specifically, Defendants’ argued: (1) “evidence has emerged showing that Rusch

engaged in fraudulent activities”; (2) “the Government has agreed ‘to look the other way

while its witness commits additional crimes’”; and (3) “Pierre Gabris, a Swiss-national and

alleged participant in the structuring of the Swiss accounts, would testify that ‘he did not

prepare or send trial exhibits 51 and 52,’ which were offered into evidence on Rusch’s

re-direct” and “contain emails originally sent from Gabris to Rusch, who forwarded them to

Defendants, regarding accounting statements from Defendants’ Swiss corporations.” (CR

Docs. 454, 463.) The Court denied the Joint Motion for New Trial on July 15, 2015, (CR

Doc. 463), and on July 28, 2015, Movant and Kerr filed a Notice of Appeal from the July 15,

2015 Order (CR Doc. 467).

On December 28, 2015, in the appellate court case, Movant and Kerr filed a Joint

Motion for Remand to the District Court & Motion to Stay Briefing Schedule, arguing that

the Court of Appeals should remand the action to the district court so it can: (1) “consider

evidence that was before it but which that [the district] Court did not consider,” and (2)

consider new evidence and argument that either came to light after the Joint Motion for New

Trial was filed or “was [not] otherwise ... presented.” (United States v. Kerr, et al., No.

15-10393, Doc. 17.)

The Ninth Circuit denied the Motion for Remand without prejudice to the filing of “a

renewed motion accompanied by an indication that the district court is willing to entertain

the limited remand motion.” (United States v. Kerr, et al., No. 15-10393, Doc. 19.) On March
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5  On July 27, 2016, Movant and Kerr filed a Joint Amended Notice of Appeal seeking
to appeal both the district court’s denial of the Joint Motion for New Trial (CR Doc. 463) and
the denial of the Joint Motion to Accept Remand (CR Doc. 475). In their Joint Brief filed on
December 12, 2016, Defendants argued:

I. When A District Court Does Not Even Consider Evidence And Then
Analyzes Other Allegations But Not The Evidence Itself, Is It An Abuse Of
Discretion?
II. When A District Court Fails To Properly Analyze The Evidence With The
Appropriate Legal Standards, Is It An Abuse Of Discretion?
III. When A District Court Fails To Properly Apply The Law To Newly
Discovered Evidence, As Well As Analyze The Evidence, Is It An Abuse Of
Discretion?

(United States v. Kerr, et al., No. 15-10393, Doc. 32.) The matter is fully briefed and pending
before the Ninth Circuit.

- 4 -

7, 2016, Movant and Kerr filed a Joint Motion to Accept Remand to Consider New Evidence

for a New Trial in the district court. (CR Doc. 471.) Defendants argued: (1) “This Court

should accept a remand so as to consider new evidence and argument that were not before

this Court but which came to light while the motion was pending, after it was appealed, or

that was otherwise not presented”; and (2) “This Court should accept remand so as to

consider evidence that was presented to this Court” but “which this Court did not consider.”

(CR Doc. 471.) Defendants’ newly discovered evidence consisted of four declarations, one

of which came from Jerome Perucchi that was signed on June 4, 2015, and was used as part

of civil lawsuit in a state court matter. (CR Doc. 471.)

While the Joint Motion was pending before the district court, on May 17, 2016,

Movant filed a Motion Under 28 U.S.C. § 2255 to Vacate, Set Aside, or Correct Sentence

by a Person in Federal Custody. (CV Doc. 1; CR Doc. 474.) Thereafter, the district court

directed the parties to show cause why the § 2255 proceeding should not be stayed pending

the Court’s determination on the Joint Motion to Accept Remand. (CV Doc. 3.)

Then, on July 22, 2016, the Court denied the Joint Motion to Accept Remand (CR

Doc. 475)5, and on August 2, 2016, the Court discharged the Order to Show Cause after

concluding that it had been mooted by the Court’s ruling on the Joint Motion (CV Doc. 6).

In the same August 2, 2016 Order, the Court also denied Movant’s § 2255 Motion with leave

Case 2:16-cv-01535-JAT   Document 17   Filed 06/06/17   Page 4 of 23
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to amend and gave Movant 30 days to file an amended motion using the court-approved

form. (CV Doc. 6.)

On September 1, 2016, Movant filed an amended Motion Under 28 U.S.C. § 2255 to

Vacate, Set Aside, or Correct Sentence by a Person in Federal Custody (CV Doc. 7). In the

amended § 2255 Motion, Movant alleges four grounds for relief. In Ground One, he claims

that he received ineffective assistance of counsel because his trial attorney refused to call any

witnesses or submit any evidence after the government rested its case in chief. In Ground

Two, Movant appears to argue that his due process rights were violated by the introduction

at trial of perjured testimony that the government knew or should have known was false.

Movant further alleges that the government failed or refused to produce evidence that would

confirm that perjured testimony was introduced at trial. In Ground Three, Movant claims that

the government has not produced evidence that it properly appointed the attorneys who

prosecuted him, and the government has not demonstrated that it followed “proper procedure

when it began prosecution.” In Ground Four, Movant argues that he received ineffective

assistance of counsel in connection with “matters that occurred pre and post trial.” (CV Docs.

7, 10.)

DISCUSSION

In its Response, the government argues that: (1) both of Movant’s ineffective

assistance of counsel claims are meritless; (2) Movant’s false testimony claim is either

procedurally defaulted for failing to raise it on direct appeal, or that Movant cannot re-litigate

a claim that was previously decided by the district court in its order denying the Joint Motion

for New Trial and order denying the Joint Motion to Accept Remand; and (3) Movant’s claim

that the Court lacked jurisdiction because the attorneys who appeared on the government’s

behalf were not properly appointed public officers is procedurally defaulted. Thus, the

government contends that Movant’s amended Motion to Vacate, Set Aside, or Correct

Sentence be denied and dismissed with prejudice.

\\\

\\\

Case 2:16-cv-01535-JAT   Document 17   Filed 06/06/17   Page 5 of 23



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

- 6 -

A.  Grounds One and Four

The two-prong test for establishing ineffective assistance of counsel was set forth by

the Supreme Court in Strickland v. Washington, 466 U.S. 668 (1984).  To prevail on an

ineffective assistance claim, a convicted defendant must show (1) that counsel’s

representation fell below an objective standard of reasonableness, and (2) that there is a

reasonable probability that, but for counsel’s unprofessional errors, the result of the

proceeding would have been different.  See id. at 687-88.

There is a strong presumption that counsel’s conduct falls within the wide range of

reasonable assistance.  See id. at 689-90. “A fair assessment of attorney performance requires

that every effort be made to eliminate the distorting effects of hindsight, to reconstruct the

circumstances of counsel’s challenged conduct, and to evaluate the conduct from counsel’s

perspective at the time.” Id. at 689. Review of counsel’s performance is extremely limited.

Acts or omissions that “might be considered sound trial strategy” do not constitute ineffective

assistance of counsel. Id. The prejudice component “focuses on the question whether

counsel’s deficient performance renders the result of the trial unreliable or the proceeding

fundamentally unfair.” Lockhart v. Fretwell, 506 U.S. 364, 372 (1993).

In the context of an uncalled witness, a petitioner must identify the witness, see United

States v. Murray, 751 F.2d 1528, 1535 (9th Cir. 1985), show that the particular witness was

willing to testify, see United States v. Harden, 846 F.2d 1229, 1231-32 (9th Cir. 1988), what

the witness’s testimony would have been, see United States v. Berry, 814 F.2d 1406, 1409

(9th Cir. 1987), and that the testimony would have been sufficient to create a reasonable doubt

as to guilt, see Tinsley v. Borg, 895 F.2d 520, 532 (9th Cir. 1990). See also Dows v. Wood,

211 F.3d 480, 486-87 (9th Cir. 2000) (finding the defendant did not establish IAC where there

was no evidence, other than “[Defendant’s] self-serving affidavit,” that alibi witness “would

have provided helpful testimony for the defense”).

The court need not address both Strickland requirements if the movant makes an

insufficient showing on one. See Strickland, 466 U.S. at 697 (explaining that “[i]f it is easier

to dispose of an ineffectiveness claim on the ground of lack of sufficient prejudice, ... that

Case 2:16-cv-01535-JAT   Document 17   Filed 06/06/17   Page 6 of 23
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course should be followed.”); Rios v. Rocha, 299 F.3d 796, 805 (9th Cir. 2002) (stating that

“[f]ailure to satisfy either prong of the Strickland test obviates the need to consider the

other”).

1. Ground One

In Ground One, Movant alleges that his trial counsel, Michael Minns, “provided

Ineffective Assistance of Counsel by refusing to call any witnesses, including expert

witnesses ... .” Movant states:

Gail Prather would have testified to the correctness of the 2007 and 2008
Forms 1040 filed by Mr. Quiel and that no tax was owed (Counts 4 and 5). Ms.
Prather’s report stated, “Michael Quiel ... owe[d] zero net tax.” (Doc. 198-2 at
3) “If the unidentified deposits and resulting expenditures and losses were
included substantial refunds would be generated.” (Doc. 198-2 at 4). ...

Movant also states:

Matthew Kadish was a defense expert who would have testified that Mr. Quiel
was not required to file an FBAR form. His testimony contradicted Cheryl
Bradley and Rusch that with only a credit card and no account in Belize, Mr.
Quiel would not be required to file an FBAR. He also opinioned that because
Mr. Quiel “would own less than  10%,” “did not form the entity,” “did not {
} have signatory” authority over the accounts, nor entitlement to more than
[his] proportionate  ownership,” then Mr. Quiel would not have known if the
reporting requirement was triggered. (Doc. 350-1, pg 13-14) Because there
was no tax owed for 2007 and 2008, there would be no civil penalties, no
concealment of taxable income, and that the only problem was that Mr. Quiel
was following “very bad professional advice, rather than willfully misreporting
or failing to file [an FBAR form].” (Doc. 350-1 at 16).

Lastly, Movant states:

Cynthia King was a defense securities expert who would have testified that
there was no business wrongdoing by Mr. Quiel in: 1. Transacting in reverse
mergers; 2. Investing in private start-up companies; 3. Receiving payment in
the form of securities; 4. Signing a blank stock power; 5. Making stock
purchase agreements; 6. Participating in forward and reverse stock splits; 7.
Structuring investments so as to not own more than 4% of a company; 8.
Lacking evidence that Mr. Quiel violated SEC rules, that he never fraudulently
acquired stock nor filed false or misleading information with the SEC. (Doc.
398-3, pg 3-5).

Movant claims that he “was familiar with the witnesses, their reports, and the

testimony they were prepared to give. Thus, contrary to the government’s unsubstantiated

allegations ... Mr. Quiel knew that the experts would have testified ‘that [he] owed no tax for

2007 and 2008, that the Forms 1040 [he] filed for those years were accurate, that [he] did not

Case 2:16-cv-01535-JAT   Document 17   Filed 06/06/17   Page 7 of 23
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6 Although Movant attempts to enlarge his claim by stating that trial counsel failed to
call “any witnesses,” Movant only lists the three experts in support of his ineffective
assistance argument. The Court finds that Movant’s attempt to enlarge his claim beyond
counsel’s failure to call the three experts specifically named in his Motion unpersuasive.
Without identifying the witnesses, establishing that any of his unnamed witnesses were
willing to testify, or what the unnamed witness’ testimony would have been, any ineffective
assistance of counsel claim alleged by counsel’s failure to call “any witnesses” is entirely
speculative and conclusory.
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… do anything wrong’; in other words, there was no fraud or deceit, no willfulness, and the

2007 and 2008 returns were NOT incorrect as to a material matter. Thus, three elements

under Section 7206(1) would have been negated.”6

According to Defendant’s Joint Submission of Expert Reports (CR Doc. 198),

Matthew Kadish submitted an expert report stating that his “opinion in this matter is limited

to foreign bank account reporting under Title 31 of the U.S. Code.” (CR Doc. 198-1 at 2.)

According to the report, Mr. Kadish’s proposed testimony included a history of the FBAR

reporting requirements and his opinion regarding its perceived complexity followed by two

primary opinions: (1) that Defendants may not have had a filing obligation, and (2) that

Defendants’ did not act willfully in failing to file their FBARs disclosing their Swiss

accounts. (CR Doc. 198-1 at 11.) At the end of his report, Mr. Kadish states, “if as Gail

Prather opines, neither Quiel nor Kerr owes taxes for the years in question, that would appear

to undermine the Government's assertion of a coordinated effort to conceal taxable income,

and would seem to further support Quiel’s and Kerr’s assertion that they were following very

bad professional advice, rather than willfully misreporting or failing to file the Form 90-22.1

as charged by the Government.”

In the same Submission, Gail Prather provided an expert report stating, “[b]ased on

the results of our calculations, we find that there is sufficient evidence to support the

conclusion that

- Michael Quiel (“Quiel”) and Stephen Kerr (“Kerr”) owe zero net tax.

- If the unidentified deposits and resulting expenditures and losses were
included substantial refunds would be generated.” (CR Doc. 198-2 at 2-3.)

Case 2:16-cv-01535-JAT   Document 17   Filed 06/06/17   Page 8 of 23
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Ms. Prather summarizes the findings in her report, stating:

Quiel calculations include the deposits and sales of shares with interest,
dividends, and foreign exchange transactions less the expenditures from the
accounts and resulting capital losses.

2007 - increase in tax of $516,303 less tax due to carry back of $762,997 for
a refund of $246,694.

2008 - increase in tax of $197,805

Net operating loss of $2,304,770 available for carry back.

Net due taxpayer as a result of recording additional income and resulting
expenditures and losses $48,889.

Additionally, in their Response to Government’s Motion to Preclude and/or Limit

Testimony of Defendants’ Proposed Expert Witnesses, Defendants’ state, “Ms. Prather has

two consistent opinions. The first is that no taxes are due because there is no duty to report

the Swiss funds. The second is that even if there were such a duty, no taxes would be due and

owing because of losses. For Mr. Quiel, a refund has been sent to him. Mr. Kerr and Mr.

Quiel both have large loss carry-backs eliminating any tax due, if applicable.” (CR Doc. 206

at 22.)

Lastly, the Joint Submission of Expert Reports contains the expert report submitted

by Cynthia King. Defendants state that “[t]he purpose of Ms. King’s testimony is to refute

the 404(b) information.” (CR Doc. 206 at 25.) According to her report, Ms. King stated, “I

have been asked to analyze the facts discussed in this report by counsel for Stephen Kerr

(“Kerr”) and Michael Quiel (“Quiel”). I have done so. ... [M]y opinion is that none of the

allegations in the Government’s 404B notice substantiate any wrongdoing.” (CR Doc. 198-3

at 1.)

The Court finds that Movant has failed to demonstrate a reasonable probability that,

but for counsel’s errors, the result of the proceeding would have been different. The counts

of conviction required the government to prove that defendants “[w]illfully ma[de] and

subscribe[d]” tax returns that they did “not believe to be true and correct as to every material

Case 2:16-cv-01535-JAT   Document 17   Filed 06/06/17   Page 9 of 23
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7 The Jury Instructions stated the following:

In order for the defendants to be found guilty ..., the government must prove
each of the following elements beyond a reasonable doubt (you must apply all
three elements to each defendant individually):

First, the defendant made and signed a tax return for the respective years that
he knew contained false information as to a material matter;

Second, the returns contained a written declaration that they were being signed
subject to the penalties of perjury; and

Third, in filing the false tax returns, the defendant acted willfully.

A matter is material if it had a natural tendency to influence, or was capable
of influencing, the  decisions or activities of the Internal Revenue Service.
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matter,” 26 U.S.C. § 7206(1).7 None of these three experts opine that the 2007 and 2008 tax

returns Movant filed with the IRS were true and accurate as to every material matter. (CR

Docs. 198-1, 198-2, 198-3.)

According to his expert report, Mr. Kadish’s opinion was “limited to foreign bank

account reporting under Title 31 of the U.S. Code.” (CR Doc. 198-1.) He would have

testified that Movant may not have had a filing obligation, and that Movant did not act

willfully in failing to file the FBARs. However, Movant was never convicted of the FBAR

counts. The Court dismissed the FBAR counts with prejudice. (CR Doc. 308.) Thus, Movant

cannot establish prejudice from counsel’s failure to call Mr. Kadish at trial.

Second, according to her report, Ms. Prather would have testified that Movant “owe[s]

zero net tax” and that “[i]f the unidentified deposits and resulting expenditures and losses

were included substantial refunds would be generated.” (CR Doc. 198-2.) However, Movant

was convicted of violating 26 U.S.C. § 7206(1) – which does not require the government to

prove a tax loss. Thus, since a tax due and owing is not an element of Section 7206(1), the

Court fails to find a reasonable probability that the result of the proceeding would have been

different because of Ms. Prather’s testimony.

Case 2:16-cv-01535-JAT   Document 17   Filed 06/06/17   Page 10 of 23
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Movant claims, however, that Ms. Prather “would have testified to the ‘validity’ of

the Forms 1040 filed by Defendant for 2007 and 2008.” The Court’s review of her expert

report reveals that nowhere in her report does she opine that Movant’s 2007 and 2008 returns

were true and accurate as to every material matter. Instead, Ms. Prather’s report concludes

stating that in 2007, Movant had an increase in tax of $516,303, and in 2008, Movant had an

increase in tax of $197,805, and that loss carry-backs eliminated any tax due. Based on this

proposed testimony, the Court cannot say that there is a reasonable probability that the result

of the proceeding would have been different.

Lastly, according to Movant’s pleadings and Ms. King’s expert report, she would have

testified “to refute the 404(b) information.” She would have opined that “none of the

allegations in the Government’s 404B notice substantiate any wrongdoing.” Ms. King would

have specifically testified to the legitimacy of Movant transacting in reverse mergers;

investing in private start-up companies; receiving payment in the form of securities; signing

a blank stock power; receiving stock purchase agreements; participating in forward and

reverse stock splits; structuring investments so as to not own more than 4% of a company;

and that she saw no evidence that Movant “fraudulently acquired stock in violation of SEC

rules,” or “caused forms to be filed with the SEC that contained false or misleading

information.” Again, however, none of specifics set forth in her testimony state that the 2007

and 2008 tax returns Movant filed with the IRS were true and accurate as to every material

matter. Thus, the Court fails to find a reasonable probability that the result of the proceeding

would have been different because of Ms. King’s testimony.

Movant, however, alleges that he “was familiar with the witnesses, their reports, and

the testimony they were prepared to give,” and that he “knew that the experts would have

testified ‘that [he] owed no tax for 2007 and 2008, that the Forms 1040 [he] filed for those

years were accurate, that [he] did not … do anything wrong’; in other words, there was no

fraud or deceit, no willfulness, and the 2007 and 2008 returns were NOT incorrect as to a

material matter.” Other than the fact that Movant “owed to no tax,” Movant’s allegations are

speculative and unsupported by the expert reports. Such conclusory allegations are
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insufficient to support a claim for ineffective assistance of counsel. See, e.g., Shah v. United

States, 878 F.2d 1156, 1161 (9th Cir. 1989) (“Mere conclusory allegations are insufficient

to state a claim of ineffective assistance of counsel.”); Jones v. Gomez, 66 F.3d 199, 204-05

(9th Cir. 1995) (stating that conclusory allegations with no reference to the record or other

evidence do not warrant habeas relief).

2. Ground Four

In Ground Four, Movant argues that he received ineffective assistance of counsel in

connection with “matters that occurred pre and post trial.” Specifically, Movant states that

his counsel “in the Maricopa County case and in the bond hearing,” Joy Bertrand, had “ample

access and knowledge to provide the dismissal in the Maricopa County case to this Court.”

Movant states that Ms. Bertrand’s “failure to provide that information caused Mr. Quiel’s

custody level to rise and resulted in his incarceration at a ‘low facility’ rather than at a

‘minimum’ facility commonly referred to as a camp. As such, Mr. Quiel was held in El Paso,

Texas, more than 500 miles from his family, as opposed to a camp in Tucson, Arizona, less

than two hours from his family.” Movant states that Ms. Bertrand “failed to obtain and file

Mr. Perucchi’s affidavit with this Court,” would not communicate with him regarding the

Rule 33 motion, and refused to file documents he sent to her, thus denying him access to the

court.

The argument alleged in Ground Four is not entirely clear. The Court assumes that

Ms. Bertrand was Movant’s counsel in a Maricopa County case, during the federal bond

hearing in this matter, and during various stages of the Rule 33 litigation. Initially, the Court

notes that any allegation of ineffective assistance regarding Movant’s “Maricopa County

case” is not relevant and has nothing to do with the instant matter. Further, Movant has failed

to provide any information on how his bond hearing proceedings, wherein Movant was

ordered released, affected his trial. Lastly, to the extent Movant alleges that Ms. Bertrand

failed to properly advise, represent, and discuss matters with him during the Rule 33

proceedings, the Court is not persuaded. Movant’s cursory allegations, which are devoid of

any factual support and are purely speculative in nature, cannot support a claim of ineffective
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assistance of counsel. See, e.g., Shah, 878 F.2d at 1161 (“Mere conclusory allegations are

insufficient to state a claim of ineffective assistance of counsel.”); Jones, 66 F.3d at 204-05

(stating that conclusory allegations with no reference to the record or other evidence do not

warrant habeas relief). Thus, the Court finds that Movant has failed to demonstrate

ineffective assistance of counsel. Movant is not entitled to any relief.

B. Ground Two

In Ground Two, Movant appears to argue that his due process rights were violated by

the introduction at trial of perjured testimony that the government knew or should have

known was false. Movant further alleges that the government “failed or refused to produce

the evidence that would verify the perjury.”

In support of his claim, Movant states “[a]t trial, Christopher Rusch testified that he

prepared TD F 90.22-1 (FBAR) forms for Mr. Quiel. Rusch testified that he prepared

amended returns for Mr. Quiel that had FBARs attached. (Tr. March 19, 2013, pg 1614,

1619, 1622-24).” Movant states that “Cheryl Bradley testified that she sent Mr. and Mrs.

Quiel a letter requesting various things,” including the “FBAR forms for tax years ending

after [2001] (Tr. March 7, 2013, pg 591). When asked, ‘Did you receive the information that

was listed in this letter, Items 1 through 9?’ Ms. Bradley answered, ‘Yes,’ and that it came

‘through Christopher Rusch.’ (Tr. March 7, 2013, pg 592).” Movant states that he has the

amended returns, but no FBARs are with the returns. Movant states that the IRS claims that

it “needs additional time to respond,” and argues that “[i]f those  documents do not exist,

then the evidence (or lack thereof) demonstrates that both Cheryl Bradley  and  Christopher

Rusch offered perjured testimony during the trial. That testimony, if shown false, could be

sufficient for the jury to have acquitted Mr. Quiel.”

Movant also states, “Rusch testified on Day 12, ‘Perucchi agreed to stand in as the

nominee beneficial owner.’ (Tr. March 27, 2013 pg 2530, ln 12-13). Rusch further testified

that he opened ‘a new Swissquote account ... in the name of Jerome Perucchi.’ (Tr. March

27, 2013, pg 2536, ln 9-10). And, Rusch testified that he was ‘the notary for Mr. Perucchi,

who [Rusch] said was not actually in front of [him] when [Rusch] notarized  that [Perucchi]

Case 2:16-cv-01535-JAT   Document 17   Filed 06/06/17   Page 13 of 23



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

- 14 -

was.’ (Tr. March  27,  2013,  pg  2584  ln 20-22).  The purpose of the document falsely

notarized was ‘to open an account at Sterne Agee ... [t]o sell stock, the ITLI or Intelligentias

stock ... [which was] Mr. Perucchi authorizing to sell, assign or transfer these stocks.’ (Tr.

March 27, 2013, pg 2585 ln 12-19.) When questioned why he didn’t have Mr. Perucchi in

front of him, Rusch testified, ‘He was in Switzerland and I needed to get it notarized ... so

I just printed the notary on there and stamped it.’ (Tr. March 27, 2013, pg 2585, ln 22- 25).

Rusch was asked, ‘And why didn't you fly to Switzerland and have Mr. Perucchi sign this

in front of you? A. It would have taken too long and been too costly.’ (Tr. March 27, 2013,

pg 2586, ln 1-3).”

Movant then quotes the affidavit of Jerome Perucchi stating, “[m]y involvement with

the Fund was extremely limited. ... My business associate asked if I would serve as the

director of the Fund for the first year of its existence. I agreed to do so. Perucchi Decl. ¶18.

He declared, ‘To the best of my recollection, the only documents that I signed regarding the

Fund were [ ] to create the fund and nam[e] me as the director.’ Perucchi Decl. ¶19. Most

importantly, Perucchi verified, “I had no knowledge the Fund was ever incorporated and

brought into existence. I never performed any functions as the director of the Fund, invested

any money in the Fund, managed the Fund, or received  any compensation of any kind from

the Fund or Mr. Quiel.’ Perucchi Decl. ¶20-21.” Thus, Movant contends that Rusch “not only

falsely notarized Mr. Perucchi’s signature, he forged that signature multiple times to

perpetuate his scheme and hide his lies, which he hid from Mr. Quiel and from this Court

during trial.”

Lastly, Movant addresses “additional false testimony,” including, testimony regarding

Exhibits 51 and 52 that Rusch testified that he “printed” and “faxed” to Movant – but that

Movant never received; the use of Movant’s passport and personal information without

Movant’s knowledge or permission; evidence at trial showing that Rusch arranged for and/or

oversaw setting up Swiss entities and funds that Mr. Quiel had no control over; and “things

Rusch testified to  at trial, which included his criminal behavior, did not cease[,] rather they

continued on under the pseudonym of Reeves.”
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Movant’s claim alleged in Ground Two is vague, at times, and difficult to pin down.

In addition to the litany of speculative and non-specific “supporting facts,” Movant fails to

specify whether he is alleging a claim pursuant to Brady v. Maryland, 373 U.S. 83 (1963) or

Napue v. Illinois, 360 U.S. 264 (1959). Although the Court recognizes that both Brady and

Napue violations can overlap, the crux of Movant’s claim relates to the alleged “introduction

at trial of perjured testimony,” in violation of Napue – rather than the suppression of

evidence.8

“The knowing use of false evidence by the state, or the failure to correct false

evidence, may violate due process.” Towery v. Schriro, 641 F.3d 300, 308 (9th Cir. 2010).

In order to establish a Napue claim, a movant must demonstrate “(1) the testimony (or

evidence) was actually false, (2) the prosecution knew or should have known that the

testimony was actually false, and (3) that the false testimony was material.” United States v.

Zuno-Arce, 339 F.3d 886, 889 (9th Cir. 2003) (citing Napue, 360 U.S. at 269-71).

1. Movant’s allegation regarding the “amended returns”

Movant alleges that Rusch and Cheryl Bradley “testified that FBAR forms were

prepared on behalf of Mr. Quiel accompanying amended returns filed for him.” He states that

he has the amended returns, “but there are no FBAR forms that he is aware of.” Movant

contends that if the FBAR forms do not exist “then the evidence (or lack thereof)

demonstrates  that  both  Cheryl  Bradley  and  Christopher  Rusch  offered perjured

testimony.” At the outset, Movant must first demonstrate that the Rusch and Ms. Bradley’s

testimony was actually false on this point. Movant appears to assume that because the IRS

“needs additional time to respond” to his “FOIA request,” that no FBARs exist and therefore

the testimony was false. Having reviewed the trial testimony cited by Movant and argument
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alleged in his briefing, the Court fails to draw the inference and finds that Movant has not

demonstrated that either Rusch or Ms. Bradley’s testimony was false. Movant’s mere

suggestions do not support his contention that Rusch or Ms. Bradley provided false

testimony. If an assertion that testimony was perjured rests on “mere speculation,” it is

insufficient to establish a claim under Napue. See United States v. Aichele, 941 F.2d 761,

766 (9th Cir. 1991).

2. Movant’s allegation regarding the Perucchi affidavit

Movant states that Rusch testified he opened “a new Swissquote account in the name

of Jerome Perucchi,” and that “he was ‘the notary for Mr. Perucchi, who [Rusch] said was

not actually in front of [him] when [Rusch] notarized that [Perucchi] was.’” The “purpose

of the document falsely notarized was ‘to open an account at Sterne Agee ... [t]o sell stock,

the ITLI or Intelligentias stock ... [which was] Mr. Perucchi authorizing to sell, assign or

transfer these stocks.’” Movant then compares Rusch’s testimony on this point to the

affidavit of Jerome Perucchi stating, “[m]y involvement with the Fund was extremely

limited. ... My business associate asked if I would serve as the director of the Fund for the

first year of its existence. I agreed to do so. Perucchi Decl. ¶18. He declared, ‘To the best of

my recollection, the only documents that I signed regarding the Fund were [ ] to create the

fund and nam[e] me as the director.’ Perucchi Decl. ¶19. Most importantly, Perucchi verified,

‘I had no knowledge the Fund was ever incorporated and brought into existence. I never

performed any functions as the director of the Fund, invested any money in the Fund,

managed the Fund, or received  any compensation of any kind from the Fund or Mr. Quiel.’

Perucchi Decl. ¶20-21.” Movant, therefore, alleges that Rusch forged Perucchi’s signature

multiple times.

Having reviewed Rusch’s testimony, the Perucchi affidavit, and Movant’s argument

on this point, the Court finds that Movant has failed to demonstrate that Rusch testified

falsely. Movant’s presumed attempt to illustrate an inconsistency between certain portions

of Rusch’s trial testimony and the Perucchi affidavit fails as the Court finds no inconsistency.

In any event, the mere fact that there may exist contradictions in testimony does not rise to
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the level of a due process violation. See, e.g., United States v. Croft, 124 F.3d 1109, 1119 (9th

Cir. 1997) (fact that a witness makes inconsistent statements, or that other evidence conflicts

with a witness’s testimony, does not alone establish that the witness offered false evidence);

Zuno-Arce, 339 F.3d at 889 (9th Cir. 2003) (rejecting Napue claim where petitioner failed to

demonstrate testimony at trial was “actually false”); Lambert v. Blackwell, 387 F.3d 210,

249, 252 (3rd Cir. 2004) (discrepancies in testimony do not mean testimony is perjured). And,

furthermore, although Rusch testified that he notarized account documents without Mr.

Perucchi “in front of [him],” nothing in the Perucchi affidavit supports Movant’s allegation

that Rusch “forged” Mr. Perucchi’s signature multiple times. Lastly, Movant has also failed

to show that the government knew or should have known that any of the alleged testimony

was actually false.

3. Movant’s allegations regarding “additional false testimony”

Movant states that Rusch testified regarding Exhibits 51 and 52 that he “printed” the

documents and “faxed” them to Movant. Citing to his own declaration, Movant claims that

he never received the documents and, therefore, Rusch’s testimony is false.9 According to

the record, specifically, Defendants’ Joint Motion for New Trial and the District Court’s

Order on Defendants’ Joint Motion for New Trial, Exhibits 51 and 52 contain emails

originally sent from Pierre Gabris to Rusch, who forwarded them to Movant and Kerr,

regarding accounting statements from Defendants’ Swiss corporations. (CR Docs. 454, 463.)

At trial, Rusch testified as follows:

BY MR. STOCKWELL:
Q. There was a discussion on cross-examination about providing account
statements and accountings of what’s going on in these bank accounts to the
defendants. Do you recall that?
A. Yes.
Q. Did you provide any information about what was transpiring in these
accounts to the defendants?
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A. Yes, I did.
Q. And what did you provide to -- we’ll start with Mr. Kerr. What did you
provide to Mr. Kerr?
A. I received accounting statements in Excel format that had been typed up by
Mr. Gabris or his office, and I forwarded them on by fax to Mr. Kerr.
Q. And how about Mr. Quiel?
A. The same. I received information, accounting statementsfrom Mr. Gabris
and his office, and  printed them out and faxed them to Mr. Quiel.
Q. And what time frame would you have provided this information to Mr. Kerr
or Mr. Quiel?
A. Over a number of years, 2008, ’9 and ’10, possibly there was -- there were
accounting statements. There was not -- it wasn’t done on a regular basis. For
example, it wasn’t every two weeks or month, but from time to time they
would request and I would send.
Q. And if you can take a look at what’s been marked as Government Exhibit
51, 52 and 53, please. Just 51 and 52.
A. I see 51 but not 52.
Q. I believe you’ll have it shortly. Do you recognize what’s in Government
Exhibits 51 and 52?
A. 51, yes. 52, yes.
Q. And how do you recognize these documents?
A. These are e-mails that I received from Mr. Gabris that are accounting
statements that I forwarded on to Messrs. Kerr and Mr. Quiel.
Q. Did you keep these in your files?
A. Yes, I did.
Q. Did you produce them to the Government?
A. Yes, I did.
MR. STOCKWELL: Your Honor, at this time the Government moves to admit
Government Exhibits 51 and 52.
MR. MINNS: They’re beyond the scope. And they’re the hearsay statements
of Mr. Pierre Gabris, who I will not have an opportunity to cross-examine.
MR. STOCKWELL: May I be heard, Your Honor?
THE COURT: You may.
MR. STOCKWELL: The witness, again, was questioned on cross-examination
about providing information to the defendants. The implication was he did not
actually provide anything to the defendants. These are being offered to rebut
that. And they’re not being offered for the truth of anything in the document,
but just to their existence.
THE COURT: The objection is overruled. 51, 52 are received.
MR. STOCKWELL: Permission to publish, Your Honor?
THE COURT: You may.
BY MR. STOCKWELL:
Q. Mr. Rusch, if you can take a look at Government Exhibit 51.
MR. STOCKWELL: If we can publish this on the Government’s computer,
which we already have. Thank you.
BY MR. STOCKWELL:
Q. What is Government Exhibit 51?
A. It’s an accounting statement provided by Pierre of the accounts at Red
Rock, Legacy, and then Swissquote.
Q. And why did he provide this to you?
A. Mr. Quiel phoned me and asked me to get an accounting. I telephoned Mr.
Gabris, obtained that accounting.
Q. And what did you do once you received this e-mail?
A. I printed it out and faxed it to Mr. Quiel and to Mr. Kerr, and then placed
it in my file.
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(CR Doc. 335 at 2532-2534.)

The Court finds that Movant’s unsupported assertions set forth in his self-serving

affidavit that Rusch “never faxed, emailed, or in any other way provided copies of Exhibits

51 and 52” to him, in contrary to Rusch’s testimony, insufficient to make out a Napue claim.

Other than the conclusory statement, Movant fails to demonstrate that Rusch’s testimony was

false, or that the government knew or should have known that his testimony was false when

presented. See, e.g., Henry v. Ryan, 720 F.3d 1073, 1084 (9th Cir. 2013) (finding that

petitioner’s conclusory assertion that any testimony inconsistent with the truth must be not

only inaccurate but also perjured, does not constitute evidence sufficient to make out a Napue

claim); Aichele, 941 F.2d at 766 (Napue claim is not shown where defendant’s contention

that witness’ statements during testimony “were perjured is mere speculation”); see also

Abrante v. St. Amand, 595 F.3d 11, 18 (1st Cir. 2010) (rejecting Napue claim where

defendant “engage[d] in a series of speculations in support of his view that [two witnesses]

gave false testimony, but he offer[ed] no evidence that would lead to the conclusion that the

government knew that the testimony was allegedly false”).

Additionally, it appears that Movant’s Napue claim related to Exhibits 51 and 52 is

procedurally defaulted. “Habeas review is an extraordinary remedy and will not be allowed

to do service for an appeal,” Bousley v. United States, 523 U.S. 614, 621 (1998), absent a

showing of cause and prejudice, a section 2255 movant procedurally defaults all claims

which were not raised in a direct appeal, other than claims asserting that the movant was

deprived of the right to the effective assistance of counsel. See United States v. Frady, 456

U.S. 152, 167-68 (1982); United States v. Ratigan, 351 F.3d 957, 964 (9th Cir. 2003); United

States v. Johnson, 988 F.2d 941, 945 (9th Cir. 1993). “[T] o obtain collateral relief based on

trial errors to which no contemporaneous objection was made, a convicted defendant must

show both (1) ‘cause’ excusing his double procedural default, and (2) ‘actual prejudice’

resulting from the errors of which he complains.” Frady, 456 U.S. at 167-68. A section 2255

movant who fails to show cause and prejudice can still obtain review of a claim on collateral

attack by demonstrating the likelihood of his “actual,” i.e., factual, innocence. See Bousley,
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523 U.S. at 623; United States v. Braswell, 501 F.3d 1147, 1150 (9th Cir. 2007). To establish

actual innocence the movant must demonstrate that, in light of all the evidence, including

new evidence that might be introduced by both sides, it is more likely than not that no

reasonable juror would have convicted him. See Ratigan, 351 F.3d at 964, quoting Bousley,

523 U.S. at 623.

Movant failed to allege his Napue claim related to Exhibits 51 and 52 on direct appeal,

and he has not shown cause, prejudice, or any likelihood of his factual innocence.

Accordingly, this claim is procedurally defaulted.

Lastly, as to Movant’s “additional false testimony” set forth in his “supporting facts”

and declaration regarding – the use of his passport and personal information without his

knowledge or permission; evidence at trial showing that Rusch arranged for and/or oversaw

setting up Swiss entities and funds that Mr. Quiel had no control over; and “things Rusch

testified to at trial, which included his criminal behavior, did not cease[,] rather they

continued on under the pseudonym of Reeves,” Movant fails to demonstrate, much less

allege, testimony (or evidence) that was actually false, or that the prosecution knew or should

have known that any of this testimony (or evidence) was actually false. Moreover, any Napue

claim raised pursuant to these “supporting facts” appears procedurally defaulted, and Movant

has not shown cause, prejudice, or any likelihood of his factual innocence.

C. Ground Three

In Ground Three, Movant appears to allege defects in the prosecution of this matter

because “U.S. has not been able to produce documents to show that the attorneys who

appeared on the U.S.’ behalf were properly appointed. Also, the U.S. refuses to produce the

evidence that it followed proper procedure when it began prosecution against Mr. Quiel.”

Movant contends that the “assistant U.S. attorneys who prosecuted Mr. Quiel must be

properly appointed public officers. Mr. Quiel sought through the FOIA process the proof of

appointments of Ann B. Scheel, Monica Edelstein, Timothy Stockwell, Frank P. Cihlar,

Alexander Robbins, Jeffrey A. Neiman, R. Alexander Acosta, Michael P.  Ben’ary, Keven

M. Downing, and John A. Dicicco.” Movant alleges that “Edelstein and Scheel have nothing
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so far; Ben’ary, Downing and Neiman are no longer employees of the U.S., Acosta never

worked for DOJ; Cihlar and Stockwell have outdated oaths; and Robbins and Dicicco may

not be in compliance.” Movant has also “sought a copy of the referral document for his

prosecution through FOIA.”

Initially, the Court notes that pursuant to Federal Rule of Criminal Procedure 12,

certain motions must be made before trial, including “a motion alleging a defect in instituting

the prosecution” and “a motion alleging a defect in the indictment or information.” See

Fed.R.Crim.P. 12(b)(3)(A), (B); United States v. Kahlon, 38 F.3d 467, 469 (9th Cir. 1994).

Subsection (c) provides, “[i]f a party does not meet the deadline for making a Rule 12(b)(3)

motion, the motion is untimely.” The court must rule on pretrial motions before trial unless

it finds good cause to defer a ruling. See Fed.R.Crim.P. 12(d).

In United States v. Suescun, 237 F.3d 1284 (11th Cir. 2001), the Eleventh Circuit

Court of Appeals considered whether claims similar to those raised by Plaintiff in Ground

Three warranted reversal of the appellant’s conviction. In that case, the appellant argued on

direct appeal from his criminal conviction, that: (1) the indictment was a nullity because it

was obtained by a U.S. Attorney who had not been properly appointed under U.S. Const. art.

II, § 2, cl. 2; and (2) his convictions were a nullity because the Appointments Clause and the

Separation of Powers principle prevented the district court from appointing the interim U.S.

Attorney. See Suescun, 237 F.3d at 1286. The Eleventh Circuit found that the appellant

alleged a defect in the proceedings, and that, as a result, he was required to present his

objections prior to trial or at the time set by the court, pursuant to Fed.R.Crim.P. 12(f), and

noted that he failed to do so. See id. at 1286-87. The court concluded that appellant waived

his challenges and that he had not sought relief from the waiver. See id. at 1287. In analyzing

whether a jurisdictional exception to the waiver applied, the court further concluded that

“[a]n appointment of a United States Attorney that is not made as provided by the

Appointments Clause does not affect the Government’s power to prosecute,” so that, even

if the appointment of the temporary U.S. Attorney was invalid, the district court had
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jurisdiction to entertain the case and adjudicate the appellant guilty of the offenses. See id.

at 1287-88.

Here, Movant, in effect, challenges his criminal convictions on the basis that the

United States Attorney for the District of Arizona, as well as, other members of the U.S.

Attorney’s Office were not properly appointed and that, as a result, Movant’s prosecution

was defective. However, as in Suescun, Movant should have raised these alleged defects in

his criminal proceeding in a pre-trial motion made under Fed.R.Crim.P. 12(b)(3). More

importantly, for purposes of this § 2255 Motion and as stated in Suescun, the Court still

retained jurisdiction to entertain the case regardless of any alleged defects in the proceedings.

See id.; see also United States v. Fitch, 2013 WL 1187422 (D. Nevada March 19, 2013).

Accordingly, the Court will recommend that Movant’s claim as alleged in Ground Three be

denied.

CONCLUSION

Having determined that Movant’s claims are meritless and/or procedurally defaulted,

the Court will recommend that Movant’s amended Motion to Vacate, Set Aside, or Correct

Sentence be denied and dismissed with prejudice.

IT IS THEREFORE RECOMMENDED that Movant’s amended Motion Under 28

U.S.C. § 2255 to Vacate, Set Aside, or Correct Sentence by a Person in Federal Custody (CV

Doc. 7 and CR Doc. 474) be DENIED and DISMISSED WITH PREJUDICE;

IT IS FURTHER RECOMMENDED that a Certificate of Appealability and leave

to proceed in forma pauperis on appeal be DENIED because Petitioner has not made a

substantial showing of the denial of a constitutional right.

This recommendation is not an order that is immediately appealable to the Ninth

Circuit Court of Appeals. Any notice of appeal pursuant to Rule 4(a)(1), Federal Rules of

Appellate Procedure, should not be filed until entry of the district court’s judgment. The

parties shall have fourteen days from the date of service of a copy of this recommendation

within which to file specific written objections with the Court. See 28 U.S.C. § 636(b)(1);

Rules 72, 6(a), 6(b), Federal Rules of Civil Procedure. Thereafter, the parties have fourteen
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days within which to file a response to the objections. Pursuant to Rule 7.2, Local Rules of

Civil Procedure for the United States District Court for the District of Arizona, objections

to the Report and Recommendation may not exceed seventeen (17) pages in length. Failure

timely to file objections to the Magistrate Judge’s Report and Recommendation may result

in the acceptance of the Report and Recommendation by the district court without further

review. See United States v. Reyna-Tapia, 328 F.3d 1114, 1121 (9th Cir. 2003). Failure

timely to file objections to any factual determinations of the Magistrate Judge will be

considered a waiver of a party’s right to appellate review of the findings of fact in an order

or judgment entered pursuant to the Magistrate Judge’s recommendation. See Rule 72,

Federal Rules of Civil Procedure.

DATED this 6th day of June, 2017.
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