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RIPPLE, G rcuit Judge. Beltsy Reynoso, a native and

citizen of the Domnican Republic, was granted conditional
permanent residency in the United States in 2002 on the basis of
her marriage to a United States citizen. Sonetime follow ng that
grant, Ms. Reynoso and her husband began di vorce proceedi ngs. Wen
she | ater sought to renove the conditions on her residency, she
filed her application w thout her husband co-signing the rel evant
form Al t hough his signature would have been necessary in the
ordi nary course, Ms. Reynoso sought to enploy an alternate nethod
in which she was required to prove that the marriage, although now
ended, had been bona fide. The Departnment of Honel and Security
(“Departnent” or “DHS")! deni ed her petition upon concluding that
she had not carried her burden of establishing that she had entered
her marri age for reasons other than obtaining immgration status in
the United States. It therefore termnated her conditional
resident status and initiated renoval proceedi ngs agai nst her.

I n renoval proceedi ngs, Ms. Reynoso renewed her request
to renove the conditions on her residency and also sought
cancel lation of renmoval. The immgration judge (“1J”) found that
Ms. Reynoso had not established that she had entered her marriage

in good faith and denied the request for renoval of conditions.

! For ease of reading, we use the terns “Departnent” or “DHS”
as inclusive of its predecessor entities, including the Inmgration
and Naturalization Service, as well as its current subdivisions,
including the United States Citizenship and I mrigration Services.
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The 1J further determned that Ms. Reynoso was ineligible for
cancel l ati on of renoval because she had given false testinony in
the proceedings and therefore could not establish the requisite
good noral character. Consequently, the |IJ ordered Ms. Reynoso’s
removal, and the Board of Inmmgration Appeals (“BIA” or “Board”)
di sm ssed her appeal.? M. Reynoso now petitions this court for
review of the decision of the Board.® Because the adm nistrative
record does not require the conclusion that Ms. Reynoso entered her
marriage in good faith and because the Board did not conmt | egal
error in denying her request for cancellation of renoval, we deny

the petition for review

BACKGROUND
A.  Facts
Ms. Reynoso married Lenuel Martinez on January 20, 2001.
On March 7, 2001, Martinez filed a Form 1-130 petition on
Ms. Reynoso’s behal f based on their marriage, and the Departnent
approved the petition in July 2001. Ms. Reynoso subsequently

filed an application to adjust her status to that of a permanent

2 The Board had jurisdiction pursuant to 8 CFR
88 1003.1(b)(3) and 1240. 15.

3 W have jurisdiction pursuant to 8 U S.C § 1252(a). W
review Ms. Reynoso’s cancell ation cl aimbecause she has raised a
question of law. See 8 U . S.C. § 1252(a)(2)(D)
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resident, which the Departnent approved on February 4, 2002.
Because Ms. Reynoso’s narriage was | ess than twenty-four nonths ol d
on the date on which her residency application was approved, the
approval was conditional.*

In Novenber 2003, M. Reynoso submtted her first
petition to renove the conditions on her pernmanent residency and
requested that the Departnent waive the requirenent that her
husband co-sign the petition (“the joint filing requirement”);?® she
sought the waiver on the ground that she and Martinez had begun
di vorce proceedings.® DHS denied the waiver petition in August
2004 because M. Reynoso had failed to provide sufficient

docunentary evidence of her marital relationship. I n Sept enber

4 See id. 8§ 1186a(a)(1), (h)(1). “Conditional” permanent
residency refers to the initial residency grant in an adjustnent
case based on a marriage |less than two years old at the tine the
application for adjustnment is granted. Conditional residents enjoy
the benefits of residency, but nust apply for renoval of the
“conditions” after two years. That is, inthis class of cases, the
| aw requires a second petition through which DHS has an opportunity
to reeval uate the bona fides of the underlying marriage. Further,
during the term that residency is “conditional,” the alien is
subject to particular rules for revocation if the agency determ nes
that the underlying marriage is “inproper.” See id. § 1186a(b).
In any event, at the conclusion of the two-year conditional
residency period, the status expires. |If the alien has failed to
tinmely petition to renove the conditions, or if a petition is
unsuccessf ul - - per haps because t he agency now deens t he marri age not
bona fide--conditional resident status is sinply term nated and, as
occurred here, renoval proceedings are initiated. If the alien
successfully petitions for renoval of the conditions, he becones
sinply a permanent resident. See generally id. 8 1186a(c).

° See id. § 1186a(c)(1)(A).
¢ The divorce was finalized in January 2005.
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2004, Ms. Reynoso filed a second petition, which was denied in
March 2005, because her divorce had not been finalized at the tinme
that she filed her petition.’

Ms. Reynoso filed athird petition requesting a wai ver of
the joint filing requirenent in April 2005, and she was i ntervi ewed
in connection with that petition in October 2006. In that
interview, Ms. Reynoso stated, consistent with a witten statenent
t hat she had provided in connection with the petition, that she had
married Martinez in good faith on January 20, 2001, and that the
coupl e had separated in COctober 2002. She al so stated that she
gave birth to a child in August 2003, while the couple was still
married but separated, and that Martinez was not the child's
f at her.

| n support of her claimthat the marriage to Martinez had
been entered in good faith, M. Reynoso submtted the follow ng
docunent ati on: a letter from a bank dated Septenber 10, 2004,
i ndicating that she and Martinez had held a joint account since
Cct ober 27, 2001; a copy of a life insurance enroll nment formdated
January 25, 2002, which listed Martinez as the beneficiary of

Ms. Reynoso’s life insurance policy; and copies of Ms. Reynoso’s

! The waiver for which M. Reynoso applied refers to a
marri age which “has been termnated.” 8 U S.C. § 1186a(c)(4)(B).
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2002 tax returns, which were filed as “married filing separately.”?8
Wil e her third waiver petition was pendi ng, Ms. Reynoso remarri ed.
DHS deni ed the third waiver petition and i ssued a notice
of term nation of conditional resident status on February 4, 2009.
The denial letter cited a “l ack of convi nci ng docunentary evi dence”
that the marriage was bona fide, i.e., that it “was not entered
into for the sole purpose of procuring [her] adm ssion as an
immigrant.”® DHS then placed her in renoval proceedings because
her conditional resident status had been term nated and she had no
continuing authorization to remain in the United States. See 8
US C § 1227(a)(1)(D(i). Before the IJ, Ms. Reynoso pursued her
petition for renoval of the conditions on her residency and al so
filed an application for <cancellation of renoval. See id.
88§ 1186a(b)(2), 1229b(b)(1). On March 10, 2010, while her renoval
proceedi ngs were pendi ng, Ms. Reynoso’ s second husband filed a vi sa

petition on her behal f w th DHS. °

B. Admnistrative Proceedi ngs
On July 29, 2010, an |J held a nerits hearing on

Ms. Reynoso’s petition to renove the conditions on her residency

& AR 225, 227
° 1d. at 199.

10 The nmerits of this petition are not at issue in the current
proceedi ngs, and the record does not disclose its current status.
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and her cancellation of renoval application. |In addition to the
evi dence submtted with her petition at the admnistrative |evel
Ms. Reynoso offered her own new statenent as well as several
letters, including one indicating an attenpt to contact her forner
husband

Ms. Reynoso was the only witness to testify at the
hearing. She testified that she had dated her first husband for
approxi mately one year before they married on January 20, 2001.
According to Ms. Reynoso, the “marriage functioned very well” in
the beginning, but, over time, her husband “bec[ane] very
distant.”' It ended after an argument in which Martinez confessed
to Ms. Reynoso that he was attracted to nen. She also testified
that, once she had been placed in renoval proceedi ngs, she | ocated
Martinez and he pl edged to assist her.

On cross-exam nation, Ms. Reynoso indicated that she and
Martinez separated during the sutmmer of 2002. Ms. Reynoso adnmitted
that, when she filed her first petition to waive the conditions in
Novenber 2003, the letter she wote acconpanying the petition
i ndi cated t hat she and her husband had separated i n Cct ober 2002. 2

Ms. Reynoso then testified that she left the marital hone in April

AR 91-92.

2 See id. at 216. Not only did she identify Cctober 2002 as
t he operative date in her Novenber 2003 letter, she reiterated the
sane date in a statement submtted in connection with her renova
proceedi ngs in 2010. See id. at 137.
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May or the sumrer of 2002. When confronted wth these
di screpanci es, her testinony becane confused. She stated that she
knew “what [she] put” in her previous statenments and she was “aware
of the dates” to which she was currently testifying.!® She said
t hat she had copi es of her prior statenments and had revi ewed t hem
She attenpted to reconcile the inconsistencies by stating that
Cct ober 2002 was an “approxi mate” tinme, and she provided that date
only to establish during “which part of the year . . . this
happened.”!* She | ater stated that the couple separated in August
or October 2002 and that her previous statenent that he had | eft in
Cctober provided only a “nonth of reference.”?®

Ms. Reynoso al so gave sonewhat confusing testinony about
her prior addresses. She testified that she and Martinez had |ived
on Hanpshire Street in Lawence, Massachusetts. She indicated that
t hey had begun living at that address in the sumer of 2000, six or
eight nonths or possibly a year before they were nmarried.?*®
Ms. Reynoso clained that they had resided in the sanme house for
approxi mately one year and that she had Il eft the marital hone a few
weeks after she and Martinez had separated. Although she clainmed

t hat she had net Martinez in 1999 and that they had begun dating in

13 1d. at 100.
1“4 1d. at 102.
% 1d. at 113.
' 1d. at 103.
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2000, she coul d not recall howlong Martinez had |ived on Hanpshire
Street before they had started cohabitating, nor could she recal
if he had lived sonmewhere el se before the tine that they started
dati ng.

Ms. Reynoso also testified that she had |ived and worked
in New York City, not Lawence, prior to nmoving in with Martinez.
When asked whet her she ever had lived on Bunker H Il in Lawence,
she responded that she had stayed at that address when she visited
a friend naned Luisa Castillo. Wen asked why she previously had
indicated to DHS that she lived at that address from Sept enber 1994
to March 2000, she stated that she had provided that address in
response to a question about her address when she noved to
Lawr ence, and she had not lived there in 1994. %

On July 29, 2010, the 1J issued an oral decision finding
Ms. Reynoso renovabl e as charged, denying her request for wai ver of
the joint filing requirenment and denying her application for
cancel l ation of renoval. The |IJ stated that, on the subject of her
enpl oynent and residence history, Ms. Reynoso’s testinony was “at
great variance frominformation that she provided previously to the
Government in connection with her application for adjustnent of
status.”'® |In reaching that conclusion, the |J reviewed each item

of evidence that Ms. Reynoso had submtted before the agency and

7 1d. at 115-16.

18 1d. at 62-63.
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before the inm gration court in support of her petition, along wth
her testinmony, and noted nunerous discrepancies: the dates on
whi ch she had lived in Massachusetts, where in Massachusetts she
had |ived, when she net Martinez, where he lived, how | ong she had
lived with Martinez, and when each spouse had left the nmarita

home. The IJ al so observed that, although Ms. Reynoso had provi ded
aletter showi ng that they had Iived on Hanpshire Street during the
time that they were married, it did not indicate how long the
couple lived there, and there were no contenporaneous docunents
evi dencing their cohabitation. The other docunentary evi dence was
limted, and, in the [J's view, problematic: There was no proof
that the Iife insurance policy for Ms. Reynoso listing Martinez as
the beneficiary ever had been issued, and the bank statenent was
dated well after their separation and listed a different address
for the couple. Although the IJ took note of an affidavit froma
friend who was present at the wedding, the IJ also observed that
Ms. Reynoso had not come forward with any affidavits fromfriends,
famly or acquai ntances concerning “the nature of the [couple’ s]
relationship [or] the reason that the relationship ended.”' The
| J therefore concluded that Ms. Reynoso had not net her burden of
establishing that her marriage to Martinez was entered in good

faith.

9 1d. at 67.
-10-
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The 1J further concluded that, because Ms. Reynoso gave
falseinformation to immgration authorities and to the i mm gration
court, she could not establish good noral character for purposes of
cancel lation of renoval. Finally, given that the 1J believed that
Ms. Reynoso “ha[d] previously engaged in a sham marriage for
purposes of obtaining [i]mmgration benefits,” she denied as a
matter of discretion M. Reynoso’'s alternate request for a
continuance to await disposition of the newvisa petition filed on
her behal f by her second husband. ?°

The BIA affirmed the 1J's decision. The BIA pointed to
the inconsistencies in Ms. Reynoso’s testinony and the |ack of
docunentation of a shared marital |ife as grounds for concl uding
that she had not established that she had entered her first
marriage in good faith. Simlarly, the BIA determned that the IJ
had not erred i n denyi ng Ms. Reynoso’s application for cancellation
of renoval on the ground that she was statutorily ineligible to
apply for such relief given her |ack of good noral character. The
Board again noted the false information that M. Reynoso had
provided in her immgration proceedings as the basis for its
findi ng.

Ms. Reynoso tinely sought reviewin this court.

20 ]1d. at 67-68. The 1J noted that it was the “Court’s
estimation” that Ms. Reynoso had entered into a shammarri age, but
acknow edged that there had been no formal determ nation of that
fact. 1d.

-11-
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|1
DI SCUSSI ON

A. Renoval of Conditions on Residency and the Good Faith Marri age
Requi r ement

1. Standard of Review
W review for substantial evidence the agency’s
determ nation that Ms. Reynoso did not establish that she entered

into her marriage to Martinez in good faith. See Cho v. Gonzal es,

404 F.3d 96, 102 (1st G r. 2005). Under the substantial evidence
standard, the decision of the Board “nust be upheld if supported by
reasonabl e, substantial, and probative evidence on the record

considered as a whole.” INS v. Elias-Zacarias, 502 U S. 478, 481

(1992) (internal quotation marks omtted). Reversal is appropriate
only where “a reasonabl e factfi nder woul d have to” reach a contrary
conclusion. [1d. Here, the Board issued its own decision on these
issues, and it is the final agency decision under review. See

Pulisir v. Mikasey, 524 F.3d 302, 307-08 (1st Cr. 2008).%

2 The CGovernnent contends that we shoul d revi ew t he deci sion
of the Board and the IJ together, citing Settenda v. Ashcroft, 377
F.3d 89, 92-93 (1st GCr. 2004). See CGov't Br. 16. Set t enda
instructs us to review both decisions “[w hen the BIA does not
render its own opinion[] . . . and either defers [to] or adopts the
opinion of the 1J.” Settenda, 377 F.3d at 93 (fourth alteration in
original) (internal quotation marks omtted). That is not an apt
description of the record in this case. The BlIA rendered its own
decision. It affirnmed, but did not adopt, the decision of the |IJ.

-12-
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2. Renoval of Conditions on Residency, Section 1186a

Section 1186a of Title 8 of the United States Code
governs the processes for obtaining conditional resident status,
removing the conditions on residency and related matters.
CGenerally speaking, the statute directs that aliens who were
eligible to receive permanent residency upon a spouse’s successf ul
petition are in that status conditionally for a period of two
years. Before the expiration of those two years, conditiona
permanent residents are directed to submt, jointly with their
petitioning spouse, a new petition to renove the conditions on
their residency and to appear together for a joint interviewon the
petition. 8 U S.C. § 1186a(c)(1). However, the statute allows the
al i en spouse to request a waiver of the joint filing requirenent in
limted circunstances: if renoval would | ead to extrene hardship,
if the alien spouse has been battered or subjected to extrene
cruelty by the petitioning spouse, or, as relevant here, if “the
qualifying marriage was entered into in good faith by the alien
spouse, but the qualifying marriage has been term nated.” I d.
8 1186a(c)(4). The acconpanying regul ations provide instructive
gui dance regarding how an alien mght carry the burden of
establishing that a marriage was entered into in good faith.
Specifically, theregulations identify the relevant inquiry as “the
anount of comm tnent by both parties to the marital relationship.”

8 CF.R 8§ 1216.5(e)(2). Evidence of that comm tnent m ght include

-13-
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“[d] ocunentation relating to the degree to which the financial
assets and liabilities of the parties were conbined[]” or
“[d] ocunentati on concerning the length of tine during which the
parties cohabited after the marriage and after the alien obtained
permanent residence[,]” in addition to evidence of any children
born of the marriage. 1d.?* It bears repeating that “[t]he alien
has the burden of proof on this issue. To carry this burden, [s]he
must show that, at the tine that the newl yweds plighted their

troth, [s]he intended to establish a life with h[er] spouse.”

22 The regulations also refer to “[o]ther evidence deened

perti nent by” t he rel evant aut horities. 8 CFR
§ 1216.5(e)(2)(iv). In the instructions to the petition itself,
the Departnent has identified a list of other such pertinent
evi dence, including: “[l]ease or nortgage contracts show ng j oi nt

occupancy and/or ownership of your comrunal resi dence[,]”
“[f]inancial records showing joint ownership of assets and joint
responsibility for liabilities, such as joint savings and checki ng
accounts, joint federal and state tax returns, insurance policies
t hat show the ot her spouse as the beneficiary, joint utility bills,
joint installnents, or other loans[,]” along with third-party
affidavits and other evidence that the alien “consider[s] rel evant
to establish that your marriage was not entered into in order to

evade the U S. inmmgration laws.” Form |-751 Instructions (Rev.
01/ 12/ 11) at 2, availabl e at
http://ww. uscis.gov/files/formi-751instr. pdf. The courts of

appeal s have acknow edged that the range of potentially relevant
evidence is broad. See Agyeman v. INS, 296 F.3d 871, 882-83 (9th
Cr. 2002) (“Evidence of the marriage’ s bona fides may include:
jointly-filed tax returns; shared bank accounts or credit cards;
i nsurance policies covering both spouses; property |eases or
nort gages i n both nanes; docunments reflecting joint owership of a
car or other property; medical records show ng the other spouse as
the person to contact; tel ephone bills showing frequent
comuni cati on between the spouses; and testinony or other evidence
regarding the couple’s courtship, wedding cerenony, honeynoon,
correspondences, and shared experiences.”).

- 14-
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McKenzi e- Franci sco v. Holder, 662 F.3d 584, 587 (1st Gr. 2011)

(citations omtted).

3. Substantial Evidence Supports the Board’ s Concl usi on

Ms. Reynoso’s evidence in support of the bona fides of
her marriage was as follows: her personal statenent, a designation
of beneficiary form for a life insurance policy through her
enpl oyer on which she had handwitten Martinez's nane, a letter
fromthe couple’ s landlady in 2001 stating only the fact of their
apartnment rental, a letter from a bank from after the couple’s
separation that |isted both nanes but included an address that was
not the couple’s alleged shared residence, a receipt issued to
Martinez for the purchase of wedding rings and three statenments by
i ndi viduals who attested that they knew the couple.?® The record
di scloses the birth of a child to Ms. Reynoso prior to her divorce
fromMartinez, but it is undisputed that the child was not born “to
the marriage.” See 8 CF.R 8§ 1216.5(e)(2)(iii).

This limted record certainly cannot be said to require
the conclusion that Ms. Reynoso’'s narriage to Martinez was bona
fide. Indeed, Ms. Reynoso has failed to submt any cont enpor aneous
records evidencing comm ngling of assets and liabilities, and the

docunent ary evidence of cohabitation is |[imted to the | andl ady’s

2 The letters range in length from two sentences to five
sentences and provide virtually no detail about the couple or their
relationship. See AR 141-43.
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statenent, which provides no detail whatsoever. Nor can it be said
that Ms. Reynoso’s statenent or testinony necessarily overcones the
weaknesses i n the docunentary evi dence, given that, on details both
|large and small--the length of the couple s cohabitation or the
residences of the couple during the period in which they were
dating--her oral and witten statements contain nunerous
i nconsi stencies. Before this court, Ms. Reynoso cites no precedent
for her assertion that the Board s decision is not supported by

substanti al evi dence. ?*

24 | ndeed, our study of the cases suggests that the record
before us nore closely mrrors cases in which the agency’s
determ nation of |ack of bona fides has been upheld as opposed to
cases in which that determ nation has been overturned. Conpar e
McKenzi e- Franci sco v. Holder, 662 F.3d 584, 587 (1lst G r. 2011)
(holding that the I1J's conclusion that a marriage was not entered
in good faith was supported by substantial evidence because, in
addition to the petitioner’s credibility problens, the record
“lack[ed] the type of nenorabilia that narriages typically
produce”), Yohannes v. Hol der, 585 F. 3d 402, 404-06 (8th Cr. 2009)
(hol di ng that substantial evidence supported the Board s deci sion
where the alien’s testinony regarding details of the marri age was
i nconsi stent, and the docunentary record was limted to joint tax
returns and a brief, undated affidavit fromthe citizen spouse),
and Oropeza-Wng v. Gonzéales, 406 F.3d 1135, 1148-49 (9th Gr.
2005) (holding that substantial evidence supported determ nation
that the marriage was not entered into in good faith where there

was “little corroborative evidence” of the alien’ s testinony and
there were problens with the docunents, including that there was no
proof that “life insurance and . . . autonobile title” docunents

ever had been filed), with Cho v. Gonzéales, 404 F.3d 96, 103-04
(1st Cr. 2005) (holding that the record conpelled the concl usion
that a marriage was bona fide where husband and w fe engaged in
| engthy courtship, cohabitated, enrolled jointly in health
i nsurance policy, opened joint bank accounts, filed joint tax
returns, entered auto financing agreenents, opened joint credit
card and otherw se suspicious timng of separation inmediately
follow ng immgrationinterviewwas expl ained by alien’s revel ati on
of abuse by spouse).

-16-
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Thr oughout the proceedi ngs, Ms. Reynoso has attenpted to
explain the inconsistencies in her testinony as the result of the
passage of tine. Although tinme certainly may cloud nenories, her

explanation is not so conpelling that the factfinder was required

to credit it, and with it, her account of her mnarriage. See

Yohannes v. Hol der, 585 F.3d 402, 406 (8th Cr. 2009) (rejecting a

simlar contention based on a fourteen-year |apse of tine and
noting that the alien “bears the burden of proof, and the
regul ati ons nake no special provisions for an individual seeking a
wai ver many years after the events that gave rise to his
petition”). Further, it is worth noting that, although her renoval
hearing occurred in 2010, sonme eight years after the separation,
Ms. Reynoso began waiver proceedings in 2003, roughly one year
after the couple’ s separation; at | east one of the statenents about
whi ch she was questioned was submtted with the original petition
in 2003. %

Ms. Reynoso also contends that the 1J' s statenent that
she woul d not make a finding of a “shammarri age” was i nconsi stent
with the conclusion that Ms. Reynoso had not established that her
marri age was bona fide. She asks us to remand because the
i nconsi stency makes the decision “arbitrary and capricious.”?®

There are two significant difficulties with this argunent.

25 See AR 216.
26 Pet’'r’'s Br. 3.
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First, we are concerned with the final decision of the
agency, here, the decision of the BIA. The Board did not adopt
this portion of the 1J's opinion, or any other; instead, it
specifically stated that it had reviewed “whet her the parties have
met the rel evant burden of proof[] . . . under a de novo standard.”

AR 3; see also Lin v. Mikasey, 521 F.3d 22, 26 (1st Cr. 2008)

(noting that, where the BIA does not adopt the [J's opinion, we

review the ruling of the BIA standing al one). The Board itself
made no simlar coment regarding whether a specific finding of a
“shammarri age” was warranted on the evidence, instead hol ding only
that Ms. Reynoso had failed to carry her burden of proof.

Second, Ms. Reynoso’ s ar gunment turns on her
interpretation of the statute dealing wth sham marriage
determ nations, 8 U S.C. 8§ 1154(c).?” This provision, however, has

a single directive: It prohibits issuance of a visa to an

individual if the Attorney General determ nes that the individual

21 Section 1154(c) of Title 8 provides:

Not wi t hst andi ng t he provi si ons of subsection (b) of
this section no petition shall be approved if (1) the
al i en has previously been accorded, or has sought to be
accorded, an inmediate relative or preference status as
the spouse of a citizen of the United States or the
spouse of an alien lawfully admtted for pernanent
residence, by reason of a marriage determned by the
Attorney GCeneral to have been entered into for the
purpose of evading the immgration laws, or (2) the
Attorney General has determned that the alien has
attenpted or conspired to enter into a marriage for the
pur pose of evading the imm gration | aws.
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ever had sought status on the basis of a sham marriage. See 8
US C 8§ 1154(c). Here, neither the 1J nor the BIA was
adj udicating a new visa petition for Ms. Reynoso. Instead, they
were charged with making a determ nati on about permanent resident

status based on a visa petition that already had been granted years

ago by the Departnent, the validity of which was not in question in
the renoval proceedings. M. Reynoso did have a second such visa
petition pending at the time of her renoval proceedings, filed by
her second husband, but the contenporaneous reviewof that petition
by the Departnent was an entirely separate admnistrative

pr oceedi ng. See Auyem v. INS, 902 F.2d 1032, 1034 (1st GCr.

1990); Matter of Aurelio, 19 I. & N Dec. 458, 460 (BIA 1987)

(noting that “[t]he proceedings in which visa petitions are
adj udi cated are separate and apart from exclusion and deportation
proceedi ngs” and that, consequently, “it is well established that
i mm gration judges have no jurisdiction to decide visa petitions,
a matter which is solely within the authority of the district
director”).? Section 1154(c), therefore, had no application to
t hese proceedings, and the 1J's failure to cite it, or render a

decision under it, in no way conflicts with the entirely separate

28 It is clear on the face of the record that the 1J
understood the distinction. Upon noting that no sham marri age
determ nation had been nmade under the relevant section, the 1J
continued that Ms. Reynoso did “not appear to be barred . . . from
a new visa petition submtted by her current husband.” A R 14
(enmphasi s added).
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determ nation that Ms. Reynoso had failed to establish the bona
fides of her first marriage in her renobval proceedings. ?°

The Board’s decision to deny renoval of the conditions on
Ms. Reynoso’s residency, is, therefore, supported by substanti al

evi dence, and we shall not disturb it.

B. Cancellation of Renoval

1. Standard of Review

In order to denonstrate eligibility for cancellation of
removal wi thout the benefit of permanent resident status, an alien
nmust establish various things: physi cal presence in the United
States over a relevant period, absence of certain offenses in any
crimnal history, extrenme hardship to a qualifying relative in the
event of renmoval and good noral character for the ten years
preceding the application. 8 US. C 8§ 1229b(b)(1). The 1J

concluded that M. Reynoso was barred from establishing the

2 Furthernore, the context of the |J' s statenent provides
even greater clarity about the matter. The IJ nade this remark in
the portion of her opinion regarding Ms. Reynoso’ s request to
continue the renoval proceedings to allow the Departnent to
adj udi cate her second visa petition. |If granted, that petition by
her current spouse could have provided an alternate basis for a
grant of pernmanent resident status.

The 1J refused the requested conti nuance, citing her own
conclusion that the first marriage had not been bona fide as the
reason that she would not exercise her discretion in favor of
Ms. Reynoso on this matter. It should be noted that this decision
of the IJ to deny the continuance--the only portion of the opinion
i n which the shammarriage di scussi on appears--is not chall enged in
this petition for review
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requisite good noral character because she had “given false
testinony for the purpose of obtaining any benefits under this

chapter,” 8 US. C. 8§ 1101(f)(6),3* and the Board affirned.

30 Section 1101(f) of Title 8 reads in its entirety:

(f) For the purposes of this chapter--

No person shall be regarded as, or found to be, a person
of good noral character who, during the period for which
good noral character is required to be established, is,
or was- -

(1) a habitual drunkard;

(2) Repealed. Pub.L. 97-116, 8 2(c)(1), Dec. 29,
1981, 95 Stat. 1611

(3) a nenber of one or nore of the classes of
per sons, whether inadm ssible or not, described in
[ vari ous par agr aphs of section 1182 not
appl i cabl e] ;

(4) one whose inconme is derived principally from
illegal ganbling activities;

(5) one who has been convicted of two or nore
ganbl i ng of fenses comm tted during such peri od;

(6) one who has given false testinony for the
purpose of obtaining any benefits wunder this
chapter;

(7) one who during such period has been confi ned,
as a result of conviction, to a penal institution
for an aggregate period of one hundred and eighty
days or nore, regardl ess of whether the of fense, or
of fenses, for which he has been confined were
commtted within or without such period,

(8) one who at any tine has been convicted of an
aggravated fel ony (as defined in subsection (a)(43)
of this section); or

(9) one who at any tinme has engaged in conduct
described in section 1182(a)(3)(E) of this title
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Ms. Reynoso contends that the Board s conclusion on this natter was
erroneous and asks us to remand the case for full consideration of
all of the elenents of her cancellation claim

As a threshold matter, we nust determne the availability
and scope of our review over such a conclusion. Qur cases have not
al ways been consistent or clear with respect to setting forth the
appl i cabl e st andards under these circunstances, although we believe
they routinely have outlined, in their nmethodol ogy, the appropriate

course. Conpare Opere v. U.S. INS, 267 F.3d 10, 13 (1st G r. 2001)

(referring to a determination under § 1101(f) as “a

non-di scretionary question of fact [that] we review . . . for

(relating to assistance in Nazi persecution,
participation in genocide, or conm ssion of acts of
torture or extrajudicial killings) or 1182(a)(2)(Q
of this title (relating to severe violations of
religious freedom

The fact that any person is not within any of the
foregoi ng classes shall not preclude a finding that for
ot her reasons such person is or was not of good nora
character. In the case of an alien who nmakes a false
statenent or claim of citizenship, or who registers to
vote or votes in a Federal, State, or l|ocal election
(including an initiative, recall, or referendun) in
violation of alawful restriction of such registration or
voting to citizens, if each natural parent of the alien
(or, in the case of an adopted alien, each adoptive
parent of the alien) is or was a citizen (whether by
birth or naturalization), the alien permanently resided
in the United States prior to attaining the age of 16,
and the alien reasonably believed at the time of such
statement, claim or violation that he or she was a
citizen, no finding that the alien is, or was, not of
good noral character may be made based on it.

8 US.C § 1101(f) (footnote omtted).
-22-
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substantial evidence” (enphasis added)) wth Toribio-Chdvez v.

Hol der, 611 F.3d 57, 64-65 (1st Cr. 2010) (identifying the
petitioner’s argunent that he had not provided fal se testinony for
pur poses of 8 1101(f) as raising a “question of | aw and proceedi ng
to engage in substantial evidence review). W now pause to nake
explicit what our prior cases, read together, have suggested.

As we made clear in our nost recent case addressing the

matter in sone detail, Restrepo v. Holder, 676 F.3d 10 (1st GCr.

2012), our starting point is the statutory text. Qur review of
cancel lation is circunscribed by the interplay of two provisions of
the governing statute: first, the jurisdiction-stripping provision
of 8§ 1252(a)(2)(B)(i) and, second, the savings clause of
§ 1252(a)(2)(D):
The regi ne that Congress has set in place narrowy
defines our authority to review a petition [of a
cancel | ati on deci sion]. The provision codified at 8
U S . C 8 1252 divests federal courts of jurisdiction to
review any judgment regarding the granting of relief
relative to cancellation of renoval. The statute thereby
| eaves the matter of whether an alien should receive such
relief tothe Attorney General’s discretion and precl udes
our review in the absence of a col orable constitutional
clai mor question of |aw
Restrepo, 676 F.3d at 15 (citation omtted) (internal quotation
mar ks om tted).
As Restrepo further notes, good noral character

determ nations cone in two varieties: those that are mandated by

the statute, because the I1J has nade a finding that the alien has

satisfied one of the provisions of 8§ 1101(f), and those that are
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purely discretionary, i.e., those nmade for any reason
not specifically identified in the statute. See id. at 15.

The latter type of determnation is renoved from our
review by 8 1252(a)(2)(B)(i). Any challenge to a discretionary
determ nation that an applicant |acks good noral character is
sinply a challenge to a “judgnent regarding the granting of”
cancel l ati on of renoval, over which the statute dictates we have no
authority. However, because the statute requires a determ nation
t hat an applicant |acks good noral character when the 1J finds the
alien to have satisfied any of the provisions of § 1101(f),
chal l enges to the applicability of this section are, by their very
nature, “questions of Ilaw,” over which 8§ 1252 preserves our
jurisdiction. 8 U S C 8§ 1252(a)(2)(D). \Wether our cases have
used the “question of |law noniker is of little inport; it is clear
that the non-discretionary, legal nature of the determ nation at

i ssue has preserved our jurisdiction. Conpare Restrepo, 676 F.3d

at 16 (calling a determ nati on under 8 1101(f) a “non-di scretionary
ground for denial that is within the scope of our jurisdiction”),

with Toribio-Chavez, 611 F.3d at 64 (calling the sanme issue a

reviewabl e “question of |aw'). As with all questions of |aw
arising in our review of Board decisions, our review of the
applicability of the statute to the facts as found is de novo.

Tori bi 0- Chdvez, 611 F.3d at 62 (“W review the BIA s |egal

conclusions de novo, wth appropriate deference to the agency’s
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interpretation of the wunderlying statute in accordance wth
adm ni strative law principles.”).

Therefore, in a challenge such as the one presented here,
the question regarding the applicability of the statute is, iIn
essence, a challenge to the enbedded factual finding that an alien
has satisfied one of the statute’s provisions, such as the finding
that the alien “has given false testinony.” See 8 USC
8§ 1101(f)(6). That the alien indeed has satisfied one of these
provisions is a necessary piece of the legal inquiry, but is itself
a factual finding. Like all factual findings, we review the
finding that an alien has commtted the requisite act (here, for
exanpl e, of providing false testinony), for substantial evidence--
and our cases, regardl ess of the way they have phrased the i nquiry,
i ndeed have engaged in this manner of review of § 1101(f)

determ nations. See Restrepo, 676 F.3d at 16; Tori bi o- Chavez, 611

F.3d at 65; Opere, 267 F.3d at 13.

We have before us a determnation that an alien |acked
good noral character based on the mandatory provisions of
8§ 1101(f). Follow ng the course our cases have outlined, we are
presented with a |egal question about the applicability of the
statute that we review de novo. The critical finding, and, indeed,
the real substance of our inquiry, is the finding that the alien

gave false testinony. W review this question for substanti al

evidence and wll reverse only where, on review of the record, “a
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reasonabl e factfinder would have to” reach a contrary concl usi on.

El i as- Zacarias, 502 U S. at 481.3!

2. The Board's Decision to Deny Cancel |l ation

For purposes of § 1101(f)(6), “false testinmony °‘is
limted to oral statenents made under oath’ and, specifically,
‘only to those m srepresentations nade with the subjective intent
of obtaining immgration benefits.’” Restrepo, 676 F.3d at 16

(quoting Kungys v. United States, 485 U S. 759, 780 (1988)).

Ms. Reynoso objects that, in finding that she had given false
testinmony, the IJ did not cite any specific msstatenents in oral
testinony and instead relied on inconsistencies between prior
witten statenents and her in-court testinony.

Ms. Reynoso msreads the oral ruling of the 1J and the

deci sion of the Board. In the oral ruling, the 1J specifically

38 Ms. Reynoso never has raised a challenge to whether the
statenents identified as false by the IJ and accepted by the Board
were made during the period for which good noral character nust be
established according to the statute. Specifically, she never has
chal l enged the correctness of the Board' s decision in In re
Otega-Cabrera, 23 1. & N Dec. 793 (BI A 2005). W therefore have
no occasion to express an opinion about the nerits of such a
chall enge. See Duron-Otiz v. Holder, 698 F.3d 523, 527-28 (7th
Cir. 2012) (upholding the Board's decision in Otega-Cabrera); cf.
Cuadra v. Gonzales, 417 F.3d 947, 951-52 (8th Cr. 2005) (holding
that the prior statutory schene l[imted the period for which good
noral character had to be shown to the period before the filing of
the application, but not confronting the statutory anendnents by
the stop-tinme rule and the Board s subsequent decision in
Otega-Cabrera).
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stated that Ms. Reynoso could not “establish[] . . . prim facie
eligibility for cancellation of renoval because she has provided
false information both to the Immgration authorities and to this
Court.”3*® The Board' s opinion cites instances in which, before the
imm gration court itself, Ms. Reynoso gave inconsistent testinony,
including Ms. Reynoso’s multiple in-court answers to questions
about how | ong she and Martinez |ived together; at various points
in her testinmony she indicated that the duration of their
rel ati onship was one year or two-and-one-half years, and she al so
gave many different answers to the question of when they had
stopped living together: April, My, June, August and QOctober of
2002. The fact that Ms. Reynoso gave directly i nconsistent answers
on the stand is substantial evidence in support of the Board' s

conclusion that she falsely testified to the immgration court.?

2 AR 14.

3% Ms. Reynoso objects that the I1J's oral decision also nmade
ment i on of numerous i nconsi stenci es between the i n-court statenents
and prior statements included in the record on forns and in
connection with immgration interviews. Al t hough these latter
i nconsi stencies could formthe basis for a determ nation that she
had given false testinony if they were confirnmed orally and under
oath, seelnre RRS-J-, 22 1. &N Dec. 863, 865-66 (Bl A 1999), the
record before us is not sufficient to conclude that an oath was
adm ni stered when the earlier out-of-court statements were nade,

cf. id. at 864. In assessing the decision of the Board, we have
not relied on these additional inconsistencies identified by the
I J.

Further, we already have rejected Ms. Reynoso’'s alternative
expl anation that the passage of tine nade it difficult for her to
remenber. See supra Part 1.A 3. Al though that is a plausible
expl anation for her inconsistent responses on the stand, the agency
was not required by the record before it to accept that

-27-



Case: 11-2136 Document: 00116509024 Page: 28  Date Filed: 03/26/2013  Entry ID: 5721381

We have little difficulty in concluding that such factual
m sstatenents to the immgration court do constitute false
testinony for purposes of 8§ 1101(f)(6), as this court and others

repeatedly have held. See, e.g., Restrepo, 676 F.3d at 16. Any

fal sehood made wth the subjective intent of obtaining an
i mm gration benefit, even one seemngly imuaterial to the inquiry
at hand, undermines the applicant’s good noral character and
therefore can be the subject of a 8 1101(f)(6) determ nation.

Section 1101(f)(6) “inposes no materiality requirenent. Rat her ,
t he provi sion ‘denom nates a person to be of bad noral character on
account of having told even the nost immterial of lies with the
subjective intent of obtaining immgration or naturalization
benefits.’” Opere, 267 F.3d at 14 (citation omtted) (quoting

Kungys, 485 U.S. at 780); see also Gonzalez v. Sec’'y of Dep't of

Honel and Sec., 678 F.3d 254, 261 (3d Cir. 2012). |In the present

case, M. Reynoso was unable to identify with any precision
what soever - -and i ndeed gave conflicting testinony regarding--how
| ong she and her forner spouse had cohabited and rel ated details.

G ven that the validity of this marriage was the primary issue to

be decided in her proceedings and that the | ength of cohabitation
is identified directly by the regulations as part of the rel evant
inquiry, see 8 C.F.R 8 1216.5(e)(2), the Board's decision on this

mat t er S support ed by substanti al evi dence. @]

expl anat i on.
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CGonzal ez- Mal donado v. Gonzales, 487 F.3d 975, 978-79 (5th Gr.

2007) (reversing a decision that the alien had given false
testimony under 8 1101(f) for having listed his attorney’s address
as his own, because it could not be said that the provision of a
fal se address was made to “influence [a] favorabl e outcone” of the
proceedi ngs) .

Ms. Reynoso’s final <contention is that the 1J's
concl usion was essentially a credibility finding, and “[a] finding
that testinony |acked credibility does not alone justify the
concl usi on t hat fal se testi nony has been gi ven.”

Rodriguez-Gutiérrez v. INS, 59 F.3d 504, 507 (5th Gr. 1995).

Rodriguez-Cuti érrez, however, has no application to the present

situation. |In that case, the IJ had found that the petitioner had
not testified credibly, but also had found that he had good noral
character. The BIA determned that “the 1J's determ nation that
Rodriguez’s testinmony |acked credibility was tantanbunt to a
finding that Rodriguez was not a person of good noral character
because he gave false testinony at the hearing.” 1d. The Fifth
Crcuit rejected the BIA's conclusion. See id. at 508. Here, by
contrast, there was an explicit finding by the 1J that the
testinony that Ms. Reynoso provided to the court was “fal se.”3

Because that determ nation, affirnmed by the Board, is supported by

substantial evidence, Ms. Reynoso’'s argunent nust fail.

¥ AR 14
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Concl usi on

The conclusion of the Board that M. Reynoso did not
carry her burden of establishing that she had married her first
husband in good faith is supported by substantial evidence.
Accordingly, the agency’s decision denying her petition to renove
the conditions on her residency nust stand. Further, we perceive
no legal error in the Board s conclusion that M. Reynoso is
subject to a mandatory bar to a finding of good noral character on
the basis of false testinmony in her immgration proceedings.
Therefore, the agency did not err in denying her application for
cancel l ati on of renoval.

PETI TI ON DEN ED.
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