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C H A R L E S  B . G R A N T ; C H A R L E S
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A P P E A L  F R O M  T H E  U N IT E D  S T A T E S  D IS T R IC T  C O U R T
F O R  T H E  N O R T H E R N  D IS T R IC T  O F  O K L A H O M A

(D .C .  N o .  0 3 -C V -1 6 2 -J H P -S A J )

A lok  A hu ja ,  L a th rop  &  G age ,  L .C . ,  K ansas  C i ty,  M issour i  (H ugh  D .  R ice ,
R a iney,  R oss ,  R ice  &  B inns ,  P L L C ,  O k lah om a C i ty,  O k lah om a,  an d  D av id
E .  C ow en ,  M cL eod ,  A lex ander ,  Pow el  &  A pf fe l ,  G a lves ton ,  Texas ,  w i th  h im
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 T h e  H onorab le  Ju l ie  A .  R ob inson ,  U n i ted  S ta te s  D is t r ic t  Judge  fo r  the*

D is tr ic t  o f  K ansas ,  s i t t ing  by des igna t ion .

 U n less  o the rw ise  no ted ,  “G ran t”  inc ludes  bo th  G ran t  the  ind iv idua l  and1

the  C har les  G ran t  R evocab le  T rus t .   Fo r  ease  o f  re fe rence ,  the  p ronoun  “he”  is
used  to  desc r ibe  the  inc lus ive  fo rm  o f  “G ran t .”
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on  the  b r ie f s) ,  fo r  P la in t i f f -A ppe llan t  and  C ross-A ppe llee .

L inda  C .  M ar t in ,  (Sam  P .  D an ie l  an d  Y oung  H .  Pe i  w i th  her  on  the  b r ie f s ) ,
D oerne r ,  Saunders ,  D an ie l  and  A nderson ,  L .L .P . ,  T u lsa ,  O k lahoma ,  fo r
D efendan ts -A ppe l lees  and  C ross-A ppe l lan t s .

John  T revor  H amm ons ,  A ss is tan t  A t to rney G enera l ,  E nv ironm en ta l
P ro tec t ion  U n i t ,  O k lah om a C i ty,  O k lah om a,  f i led  an  am icu s  b r ie f  on  beha l f
o f  the  S ta te  o f  O k lahoma ,  the  O k lahoma  D epartm en t  o f  Env i ronm en ta l
Q ua l i ty,  and  the  O k lahom a D epar tm en t  o f  A gr icu l tu re ,  Food  and  Fores t ry,
A m ic i  C ur iae .

B efo re  H E N R Y  and  B R IS C O E ,  C ircu i t  Judges ,  and  R O B IN S O N ,  D is tr ic t
Judge . *

B R IS C O E ,  C ircu i t  Judge .

P la in t i f f  B ur l ing ton  N orthe rn  &  San ta  F e  R ai lw ay C o .  (B N SF) appea ls

(C ase  N o .  04 -5182)  the  f ina l  judgm en t  o f  the  d is t r ic t  cou r t  and  add it iona l

in te r locu to ry o rde rs  p reced ing  f ina l  judgm en t .   B N SF a lso  appeals  an  o rde r

d irec ting  i t  to  pay D efendan ts  C har le s  G ran t  and  the  C har le s  G ran t

R evocab le  Trust  (G ran t)  a t to rney f ees  (C ase  N o .  04 -5190) .   G ran t ,  in  tu rn ,1

cro ss -appea ls  the  d ism issa l  o f  h is  spo l ia t ion  de fense  (C ase  N o .  05 -5 137) .  

W e exerc ise  ju r isd ic t ion  pu rsuan t  to  28  U .S .C .  §  1291 .   In  case
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num bers  04 -5182  and  04 -5190 ,  w e  R E V E R SE  and  R E M A N D  fo r  fu r the r

p roceed ings .   In  case  num ber  05 -5137 ,  w e  A F FIR M .

I

A .  F ac tua l  B ackground

This  d ispu te  cen te rs  a round  a  ta r - l ike  ma te r ia l  (TLM ) tha t  BN SF

alleges  m oved  on to  i ts  p ro perty f ro m  ad jacen t  p ro perty ow ned  by G ran t .  

T he  p roper ty B N SF  and  G ran t  now  ow n  w as  o nce  the  loca t ion  o f  an  o i l

re f ine ry w h ich  ope ra ted  f rom  1917  un t i l  1932 .   T L M  w as  a  w aste  by-p roduc t

o f  the  re f ine ry’s  opera t ion .   

B N SF’s  p roper ty i s  loca ted  im m ediate ly eas t ,  and  a l leged ly dow nhi l l ,

f rom  G ran t’s  p rope r ty.   B N SF a l leges  tha t  in  the  ear ly 1970s  G ran t

pe rsona l ly d i rec ted ,  o r  had  reason  to  know  o f ,  subs tan t ia l  ea r th  m ov ing  and

construc t ion  on  h is  p rope r ty w h ich  B N SF a l leges  p rec ip i ta ted  the  mig ra t ion

of  TL M  on to  i ts  p rope r ty.   B N SF con tends  the  mig ra t ion  o f  TL M  has

con tinued  ove r  a  pe r iod  o f  decades  a s  a  re su l t  o f  repeated  hea t  expansion

occurr ing  each  sum m er.   B N SF inves t iga ted  the  TL M  and  me thods  fo r

rem oving  i t  f ro m  i ts  p roper ty and  under took  the  rem ova l  an d  o f f -s i te

d isposa l  o f  the  m ater ia l  in  Ju ly 2001 ,  expend ing  a  to ta l  o f  $469 ,000  on  th is

p ro jec t .   B N SF a lso  cons truc ted  a  2 -3  foo t  be rm  on  the  p rope r ty l ine  to  s top

the  a l leged  con t inued  m ig ra t ion  o f  T L M  on to  i ts  p ro perty.  

B .  P rocedura l  B ackground
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B N SF b rough t  su i t  aga ins t  G ran t  seek ing  damages  and  in junc t ive

re l ie f  asse r t ing  va r ious  lega l  theo r ie s ,  inc lud ing  c la im s  unde r  the  c i t izen -

su i t  p rov is ion  o f  the  R esource  Conse rva t ion  and  R ecovery A c t  (R C R A ),  42

U .S .C .  §  6972 .   B N SF  a lso  a l leged  the  T L M  w as a  pub l ic  and  p r iva te

nu isance ,  and  sough t  in junc t ive  re l ie f  aga ins t  G ran t  in  the  fo rm  o f

aba temen t ,  and  damages  fo r  un jus t  en r ichmen t  a s  a  re su l t  o f  B N SF’s  c lean -

up  ac t iv i t ie s .

T he  d is t r ic t  cou r t  g ran ted  sum m ary judgm en t  in  f avor  o f  G ran t  on

severa l  o f  B N SF’s  c la im s.   F i rs t ,  i t  found  tha t  B N SF  had  fa i led  to  p resen t  a

genu ine  is sue  o f  ma te r ia l  f ac t  on  the  “ im m inen t  and  subs tan t ia l

endangerm en t”  e lem en t  o f  i ts  R C R A  c la im .   42  U .S .C .  §  6972(a )(1 )(B ).  

N ex t ,  the  d is t r ic t  cou r t  conc luded  tha t  B N SF cou ld  no t  p roceed  unde r  O k la .

S ta t .  t i t .  27A ,  §  2 -6-105(A ) ,  an  O klahom a pu b l ic  nu isance  s ta tu te ,  becau se

the  O k lahoma  D epartm en t  o f  Env i ronm en ta l  Q ua li ty (O D E Q ) had  no t  is sued

a  p r io r  c lean -up  o rder .   T h ird ,  the  d is t r ic t  co u r t  he ld  tha t  B N SF  fa i led  to

p resen t  a  t r iab le  i s su e  to  ob ta in  in junc t ive  re l ief  on  i t s  aba tem en t  c la im

becau se  there  w as  n o  p resen t  TL M  m igra t ion ,  an d  becau se  the  cour t

exc luded  a s  un re l iab le  the  te s t im ony o f   B N SF’s  expe rt  rega rd ing  the

l ike l ihood  o f  fu tu re  m ig ra t ion .  

B N SF p roceeded  to  t r ia l  on  i ts  p r iva te  nu isance  and  un jus t  en r ichmen t

c la im s .   A t  the  c lose  o f  BN SF’s  case - in -ch ie f ,  the  d is t r ic t  cou r t  en te red
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judgm en t  a s  a  m at te r  o f  law  fo r  G ran t  on  a l l  rem ain ing  c la im s .   Spec if ica l ly,

the  d is t r ic t  cou r t  he ld  tha t  G ran t’s  ro le  in  the  construc t ion  ac tiv i t ie s  o f  the

1970s  d id  no t  sub jec t  h im  to  pe rsona l  l iab i l i ty because  he  w as  p ro tec ted  by

the  co rpora te  sh ie ld .   T he  d is t r ic t  cou r t  a lso  he ld  tha t  G ran t  cou ld  no t  be

he ld  pe rsona l ly l iab le  a s  a  successo r  landow ner  because  B N SF neve r

dem an ded  tha t  G ran t  aba te  the  a l leg ed  T LM  m igra t ion .   A s  fo r  B N SF’s

c la im  o f  un jus t  en r ichm en t ,  the  d is t r ic t  co u r t  he ld  tha t  B N SF  fa i led  to

es tab l ish  tha t  i t  had  d ischa rged  an  af f irm a tive  du ty fo r  w h ich  G ran t  w as

re spons ib le .   

A l te rna t ive ly,  the  d is t r ic t  cou r t  d ism issed  a l l  o f  B N SF’s  rema in ing

c la im s  on  the  g ro und  tha t  i t  h ad  fa i led  to  se t  fo r th  ev idence  o f  i ts  dam ages .  

Spec if ica l ly,  the  d is t r ic t  cou r t  en te red  judgm en t  a s  a  ma t te r  o f  law  in  f avor

o f  G ran t  because  i t  found  tha t  B N SF fa i led  to  p rove  the  d im inu t ion  in  va lue

tha t  i ts  p ro perty su f fe red  as  the  re su l t  o f  the  a l leged  T L M  m ig ra t ion .  

Fu r the r ,  the  d is t r ic t  cou r t  he ld  tha t  B N SF’s  p roof  o f  dam ages  w as  de f ic ien t

because  i t  fa i led  to  iden t i fy w ha t  co s ts  i t  had  expended  w i th in  the  app l icab le

s ta tu te  o f  l im ita t ions .   

T he  d is t r ic t  cou r t  a lso  m ade  var ious  ev iden t ia ry ru l ings  w h ich  l im ited

the  ev iden ce  B N SF  co u ld  in t roduce  a t  t r ia l .   Spec i f ica l ly,  the  d is tr ic t  cou r t

ex c lud ed  the  exper t  op in ion  o f  B N SF’s  exper t  R ober t  B row nlee  (B row nlee) ,

w ho  w ou ld  tes t ify tha t  T L M  m igra ted  f rom  G ran t ’s  p rop er ty on to  B N SF’s
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p roper ty.   The  d is t r ic t  co u r t  a lso  exc luded  va r ious  p ho tographs  and  v isua l  

desc r ip t ions  w h ich  B N SF  p ro f fe red  to  addre ss  the  a l leged  T L M  m ig ra t ion .  

F ina l ly,  a f te r  the  en t ry o f  judgm en t  as  a  m at te r  o f  law ,  the  d is tr ic t  cou r t

aw ard ed  G ran t  $411 ,218 .99  in  a t to rn ey fees .   

I I

B N SF  appea ls  the  d is t r ic t  co u r t ’s  g ran t  o f  su m m ary judgm en t  on  i t s

R C R A , aba temen t  and  pub lic  nu isance  c la im s .   B N SF a lso  appeals  the

d is t r ic t  cou r t ’s  judgm en t  a s  a  ma t te r  o f  law  on  i ts  p r iva te  nu isance  and

un jus t  enr ichm ent  c la im s ,  severa l  o f  the  d i s t r ic t  cou r t’ s  ev iden t ia ry ru l ings ,

and  the  d is t r ic t  cou r t ’s  o rde r  aw ard ing  G ran t  a t to rney f ees .   G ran t ,  in  tu rn ,

c ross -appea ls  the  d is t r ic t  cou r t ’s  d ism issa l  o f  i t s  spo l ia t ion  c la im .

A .  Sum m ary  Judgm en t

W e rev iew  the  d is t r ic t  co u r t ’s  g ran t  o f  su m m ary judgm en t  de  novo ,

v iew ing  the  ev idence  in  the  l igh t  m os t  f avorab le  to  the  non-m oving  pa r ty.  

See  R ober t s  v .  P r in tup ,  422  F .3d  1211 ,  1214  (10 th  C i r .  2005) .   Sum m ary

judgm en t  i s  appropr ia te  o n ly “ i f  the  p lead ings ,  deposi t ions ,  answ ers  to

in te r roga to r ies ,  and  adm iss ions  on  f i le ,  toge the r  w i th  the  a f f idav i ts ,  i f  any,

show  tha t  the re  is  no  genu ine  is sue  a s  to  any m a te r ia l  f ac t  and  tha t  the

mov ing  par ty is  en t i t led  to  a  judgment  a s  a  ma t te r  o f  law .”   Fed .  R .  C iv .  P .

56 (c) .

1 .   R C R A
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 B N SF sough t  re l ie f  under  R C R A , a  comprehensive  env ironm en ta l

s ta tu te  des igned  to  m ake  ce r ta in  tha t  so l id  and  haza rdous  w aste s  a re  no t

d isposed  o f  in  a  m anner  h a rm fu l  to  the  pub l ic  hea l th  o r  the  env ironm en t .  

See  42  U .S .C .  §  6902(a ) .   T o  m ee t  these  ob jec tives ,  R C R A  regu la te s  the

gene ra t ion ,  hand ling ,  t rea tm en t ,  s to rage ,  t ranspor ta t ion ,  and  d isposa l  o f

so l id  an d  hazardous  w as tes .   See  42  U .S .C .  §§  6922-25 .   T o  en su re

en fo rcemen t  o f  these  p rov is ions ,  C ongress  confer red  en fo rcemen t  pow er

upon  a f fec ted  U n ited  S ta te s  c i t izens .   R C R A ’s  c i t izen -su i t  p rov is ion ,  42

U .S .C .  §  6 972(a ) ,  p rov ides :

[ e ]xcep t  a s  p rov ided  in  subsec tion  (b )  o r  (c )  o f  th is  sec tion ,  any
pe rson  m ay comm ence  a  c iv i l  ac t ion  on  h is  ow n  beha lf–  

[1 ](B )  aga ins t  any pe rson ,  inc lud ing  the  U n i ted  S ta te s  and  any
o the r  gove rnm en ta l  in s t rum en ta l i ty o r  agency,  to  the  ex ten t
pe rm it ted  by the  e leven th  amendm en t  to  the  Cons t i tu t ion ,  and
inc lud ing  any pas t  o r  p re sen t  gene ra to r ,  pas t  o r  p re sen t
t ransp or te r ,  o r  pas t  o r  p resen t  ow ner  o r  opera to r  o f  a  t rea tm en t ,
s to rage ,  o r  d isposa l  fac i l i ty,  w ho  has  con tr ibu ted  o r  w ho  is
con tr ibu t ing  to  the  pas t  o r  p resen t  hand l ing ,  s to rage ,  t rea tm en t ,
t ransp or ta t ion ,  o r  d isposa l  o f  any so l id  o r  haza rdous  w aste
w hich  may p resen t  an  im m inen t  and  su bstan t ia l  en dangerm en t  to
hea l th  o r  the  env ironm en t[ . ]

42  U .S .C .  §  6972(a )(1 )(B ) (em phas is  added) .   

Sec t ion  6972(a )(1 )(B ) ,  requ ire s :  (1 )  the  de fendan t m us t  be  a  person ,

inc lud ing ,  though  no t  l im ited  to ,  one  w ho  w as  o r  is  a  genera to r  o r

t ranspor te r  o f  so l id  o r  hazardous  w aste ,  o r  one  w ho  w as  o r  is  an  ow ner  o r

ope ra to r  o f  a  so l id  o r  hazardous  w aste  t rea tm en t ,  s to rage ,  o r  d isposa l
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f ac i l i ty;  (2 )  tha t  th is  de fendan t  con tr ibu ted  to ,  o r  is  con tr ibu t ing  to ,  the

hand ling ,  s to rage ,  t rea tm en t ,  t ranspor ta t ion ,  o r  d isposa l  o f  so l id  o r

hazardous  w aste ;  and  (3 )  tha t  such  w aste  may p resen t  an  im m inen t  and

subs tan t ia l  endangerm en t  to  hea lth  o r  the  env ironm en t .   See ,  e .g . ,   C ox  v .

C i ty o f  D al las ,  T ex . ,  256  F .3d  281 ,  292-93  (5 th  C i r .  2001) .

In  th is  ca se ,  ou r  focus  is  upon  the  “may p resen t  an  im m inen t  and

subs tan t ia l  endangerm en t  to  hea lth  o r  the  env ironm en t”  language  o f  §

6972(a )(1 )(B ) .   A s  a  th re sho ld  m a tte r ,  i t  i s  w e ll  e s tab l ished  tha t  the

opera t ive  w ord   in  §  6972(a )(1 )(B )   i s   “m ay” ;  thus ,  B N SF  m ust  dem onstra te

T L M  “may p resen t”  such  a  dange r .   See  In te rf a i th  C om m unity O rgan iza tion

v .  H oneyw ell  In t ’ l ,  Inc . ,  399  F .3d  248 ,  258  (3d  C ir .  2005) ;  C ox ,  256  F .3d  a t

299 ;  D ag ue  v .  C i ty o f  B ur l ing ton ,  935  F .2d  1343 ,  1355  (2d  C i r .  1991) ,  rev ’d

in  pa r t  on  o the r  g rounds ,  502  U .S .  1071  (1992) .   T h is  “expans ive  language”

is  “ ‘ in tended  to  confer  upon  the  courts  the  au tho r i ty to  g ran t  a f f i rm a tive

equ itab le  re l ie f  to  the  ex ten t  necessa ry to  e l im ina te  any  r isk  posed  by tox ic

w aste s . ’”   D ague ,  935  F .2d  a t  1355  (quo t ing  U n i ted  S ta te s   v .  P r ice ,  688

F .2d  204 ,  213-1 4  (3 d  C ir .  1982))  (em phas is  in  o r ig ina l) .  

T he  Suprem e C our t  has  a lso  he ld  tha t  the  ph rase  “m ay p resen t”

com m unica tes  an  add i t iona l  idea ,  tha t  i s ,  i t  “qu i te  c lea r ly exc ludes  w aste

tha t  no  longer  p re sen ts”  the  ha rm  con tem pla ted  by §  6972(a )(1 )(B ).  

M eghrig  v .  K FC  W este rn ,  Inc . ,  516  U .S .  479 ,  485-86  (1996) .   A s  such ,
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“ ‘unde r  an  im m inen t  hazard  c i t izen  su i t ,  the  endange rm en t  m ust  be  ongo ing ,

bu t  the  conduct  tha t  c rea ted  the  endange rm en t  need  no t  be .’”   C ox ,  256  F .3d

a t  299  (q uo t ing  C onn .  C oas ta l  F ishe rm en’s  A ss’n  v .  R em ing ton  A rm s C o . ,

989  F .2d  1305 ,  1316  (2d  C ir .1993)) ;  see  a lso  P r ice  v .  U n i ted  S ta te s  N avy,  39

F .3d  1011 ,  1019  (9 th  C ir .  1994)  (ho ld ing  tha t  R C R A  does  no t  requ ire  ac tua l

harm ,  bu t  th rea tened  o r  po ten t ia l  harm  w i ll  suf f ice ) .

Second ,  the  term  “endangerm en t”  h as  b een  in terp re ted  by cour ts  to

mean  a  th rea tened  o r  po ten t ia l  harm ,  thus ,  i t  i s  no t  necessa ry tha t  BN SF

show  p roof  o f  ac tua l  ha rm  to  hea lth  o r  the  env ironm en t .   See  D ague ,  935

F .2d  a t  1355 -56 ;  U ni ted  S ta tes  v .  P r ice ,  688  F .2d  a t  211 .   In  o the r  w ords ,

in junc t ive  re l ie f  is  au tho r ized  w hen  the re  m ay  be  a  r isk  o f  ha rm .   T h is  g ives

e f fec t  to  C ongress ’  in ten t  “ to  confer  upon  the  courts  the  au tho r i ty to  g ran t

a f f i rm a tive  equ itab le  re l ie f  to  the  ex ten t  necessa ry to  e l im ina te  any  r isk

posed  by tox ic  w as tes .”   D ag ue ,  93 5  F .2d  a t  13 55  (em phas is  in  o r ig ina l ) .

T h ird ,  the  te rm  “ im m inen t”  is  no t  de f ined  by R C R A , how ever ,  the

Suprem e C our t  has  h e ld  tha t  “[ a ]n  endangerm en t  can  on ly be  ‘ im m inen t’  i f

i t  th rea tens  to  occur  im m edia te ly[ . ]”    M eghrig ,  516  U .S .  a t  485  (quo ta t ions

om it ted ) .   N one the le ss ,  a  f ind ing  o f  “ im m inency”  does  no t  requ ire  a

show ing  tha t  ac tua l  ha rm  w il l  occu r  im m edia te ly a s  long  a s  the  r isk  o f

th rea tened  harm  is  p re sen t .   Id .  a t  485-86  (ho ld ing  tha t  “ the re  mus t  be  a

th rea t  w h ich  is  p resen t  now ,  a l though  the  im pac t  o f  the  th rea t  m ay no t  be  f e l t

Appellate Case: 05-5137     Document: 010137879     Date Filed: 09/24/2007     Page: 9     



-10-

un t i l  la te r” )  (quo ta t ions  om it ted ) .   In  o the r  w ords ,  “ ‘ [ a ]n  ‘ im m inen t  hazard ’

m ay be  dec lared  a t  an y po in t  in  a  cha in  o f  even ts  w h ich  m ay u l t im a te ly

resu l t  in  ha rm  to  the  pub l ic . ’”  D av is  v .  Sun  O i l  C o . ,  148  F .3d  606 ,  610  (6 th

C ir .  1998)  (quo t ing  D ague ,  935  F .2d  a t  1355-56) ;  see  a lso  U n i ted  S ta te s

N avy,  39  F .3d  a t  1019 .   Im m inence ,  thus ,  re f ers  “ to  the  na tu re  o f  the  th rea t

ra the r  than  iden t i f ica t ion  o f  the  t im e  w hen  the  endangerm en t  in i t ia l ly

arose .”   U n i ted  S ta tes  N av y,  39  F .3d  a t  10 19  (c i ta t ion  om i tted) .

F ina l ly,  the  w ord  “su bstan t ia l”  i s  no t  de f ined  in  R C R A  or  i t s

leg is la t ive  h is to ry.   N one the le ss ,  re levan t  case  law  has  he ld  tha t  an

endangerm en t  is  “ subs tan t ia l”  unde r  R C R A  w hen  i t  i s  “ se r ious .”   In te rf a i th ,

399  F .3d  a t  259 ;  Pa rke r  v .  Sc rap  M eta l  P rocesso rs ,  Inc . ,  386  F .3d  993 ,  1015

(11 th  C ir .  2004) ;  C ox ,  256  F .3d  a t  300 .   Th is  does  n o t  necess i ta te

quan t if ica t ion  o f  endan germ en t ,  as  an  en dan germ en t  is  subs tan t ia l  w here

the re  is  reasonab le  cause  fo r  concern  tha t  som eone  o r  som eth ing  m ay be

exposed  to  r isk  o f  ha rm  by re lease ,  o r  th rea tened  re lease ,  o f  haza rdous

subs tances  in  the  even t  remed ia l  ac t ion  is  no t  taken .   See  C a li f .  D ep t .  o f

T ox ic  Subs tances  C on tro l  v .  In te rs ta te  N on-Fe rrous  C orp . ,  298  F .  Supp .  2d

930 ,  980  (E .D .  C a l .  2003) .   A s  such ,  g iven  R C R A ’s  language  and  pu rpose ,

“ ‘ i f  an  e r ro r  is  to  be  made  in  app lying  the  endange rm en t  s tanda rd ,  the  e rro r

m ust  be  made  in  f avor  o f  p ro tec ting  pub l ic  hea l th ,  w e lf a re  and  the

env ironm en t . ’”   In te rf a i th ,  399  F .3d  a t  259  (quo t ing  U n i ted  S ta te s  v .
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C onserva t ion  C hem ica l  C o . ,  619  F .  Supp .  162 ,  194  (W .D . M o.1985)) .

H ere ,  the  d is tr ic t  cou r t  fo und  tha t  the  T L M  rem oved  f rom  B N SF’s

p rop er ty an d  rem ain ing  on  G ran t ’s  p rop er ty fa i led  to  sa t is fy the  R C R A ’s

im m inency requ iremen t .   T he  d is t r ic t  cou r t  conc luded  im m inency had  no t

been  es tab l ished  because  (1 )  B N SF fa i led  to  po in t  to  any pe rson  w ho  had

been  in ju red  by T L M  or  to  any s tudy es tab l ish ing  the  m ater ia l  th rea ten ed  to

“ im m edia te ly”  cause  ha rm  to  a  pe rson  o r  the  env ironm en t ,  (2 )  ne i the r  the

O D E Q  or  the  Env ironm en ta l  P ro tec tion  A gency (E PA ) had  ever  o rde red  the

T L M  rem o ved ,  and  (3 )  B N S F m o ni to red  the  a l leged  m ig ra t ion  o f  the  T L M

onto  i ts  p rope r ty fo r  yea rs  w i thou t  ac t ing .

B N SF  c la im s  the  d is tr ic t  cou r t’ s  ra t iona le  fo r  en ter ing  sum m ary

judgm en t  on  th is  c la im  is  e rroneous .   W e  ag ree .   B N SF co r rec tly po in ts  ou t

tha t  i t  i s  i r re lev an t  w hen  the  T L M  w as d eposi ted  on  the  p roper ty and  equa l ly

i rre levan t  how  long  B N SF  m oni to red  the  T L M  befo re  ac t ing .   See  Parker ,

386  F .3d  a t  1014  (“Th e  sec t ion  app l ies  re t roac t ive ly to  pas t  v io la t ions ,  so

long  as  those  v io la t ions  a re  a  p re sen t  th rea t  to  hea l th  o r  the  env ironm en t .” ) .  

A lso ,  the  d is t r ic t  co u r t  e r red  by l im i t ing  i t s  conside ra t ion  to  on ly in ju ry to

pe rsons  w hen  §  6972(a )(1 )(B )  a lso  requ ire s  cons ide ra t ion  o f  im m inen t  and

subs tan t ia l  endan germ en t  to  the  env i ronm en t .   Sec t ion  6972(a) (1) (B )’s

phras ing  in  the  d is junc t ive  ind ica tes  p roof  o f  ha rm  to  a  l iv ing  popu la t ion  is

unnecessa ry to  succeed  on  the  mer i ts .   See  In te rf a i th ,  399  F .3d  a t  259 .
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M oreover ,  such  a  h o ld ing  w ou ld  rem ove  f rom  co ns ide ra t ion  T L M ’s

po ten t ia l  ha rm  to  hea lth  o r  the  env ironm en t .   See  U n i ted  S ta te s  N avy,  39

F .3d  a t  1019  (ho ld ing  tha t   R C R A  does  no t  requ ire  ac tua l  ha rm ,  bu t

th rea tened  o r  po ten t ia l  ha rm ) .   L ikew ise ,  a  f ind ing  o f  “ im m inency”  does  no t

requ ire  a  show ing  tha t  ac tua l  ha rm  w il l  occu r  im m edia te ly,  a s  long  a s  the

r isk  o f  th rea tened  ha rm  ex is ts .   See  M eghr ig ,  516  U .S .  a t  485-86 .   F ina l ly,

p r io r  admin is t ra t ive  ac t ion  on  the  pa rt  o f  the  O D E Q  or  the  EP A  is  s im ply no t

a  p re requ is i te  to  a  c i t izen  su i t .   In  f ac t ,  “no  c i t izen  su i t  can  p roceed  i f  e i the r

the  E PA  or  the  S ta te  has  com m enced ,  and  is  d i l ig en t ly  p ro secu t ing ,  a

sepa ra te  en fo rcemen t  ac t ion .”   Id .  a t  486 .   In  sho r t ,  the  d is t r ic t  cou r t  read

too  narrow ly the  “ im m inen t  an d  su bstan t ia l  endangerm en t”  prong  o f  42

U .S .C .  §  6972(a) (1) (B ) .

W e a lso  conc lude  tha t  the re  a re  genu ine  issues  o f  m a ter ia l  f ac t  as  to

w he the r  T L M  “may p resen t  an  im m inen t  and  subs tan t ia l  endangerm en t  to

hea lth  o r  the  env ironm en t .”   42  U .S .C .  §  6972(a )(1 )(B ) .   B y w ay o f  exam ple ,

var ious  o rgan iza t ions ,  inc lud ing  the  E PA , hav e  g en era ted  repor ts  over  a

num ber  o f  yea rs  w h ich  have  ana lyzed  TL M  samples  taken  f rom  bo th  on  and

nea r  G ran t’s  p rope r ty.   M any o f  these  repor ts  ind ica te  tha t  T L M  con ta ins

ca rc inogens  in  quan ti t ie s  g rea te r  than  those  sugges ted  by the  EP A .  Pe rhaps

the  m os t  pe r t inen t  o f  these  s tud ies  is  a  200 3  repor t  con duc ted  a t  the  b ehes t

o f  B N SF ( the  “ER M  R eport” )  w h ich  analyzed  samples  o f  TL M  removed
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f rom  G ran t’s  p roper ty.   T he  ER M  R eport  s ta te s  tha t  the  TL M  sampled

reveals  the  p re sence  o f  cer ta in  con taminan ts  w h ich  B N SF’s  expe rt ,  D iane

D eL i l l io ,  tes t i f ied  w ere  p resen t  in  lev e ls  exceed ing  E PA  hum an  hea l th

sc reen ing  leve ls  fo r  indus tr ia l  ou tdoor  w orke rs .   D eLi l l io  te s t i f ied  fu r the r

tha t  these  con taminan ts  w ere  a  cancer  r isk .   L ikew ise ,  B row nlee  te s t i f ied

tha t  th is  T L M :

con ta in [ s ]  e leva ted  leve ls  o f  know n  ca rc inogens  in  excess  o f
cu rren t  E PA  R eg ion  6  hum an  hea l th  sc reen ing  lev e ls  spec i f ic  to
indust r ia l  ou tdoor  w orkers  –  so i l  concen tra t ions .   T he  m ater ia ls
a lso  pose  a  th rea t  to  pe ts  and  w i ld l i fe  a s  they a re  com plete ly
exposed .   T he  p resence  o f  th is  m a te r ia l  on  the  G ran t  p roper ty,
w h ich  is  th rea ten ing  to  recon tamina te  the  B N SF p roper ty[ , ]  i s  an
im m inen t  and  subs tan t ia l  hea lth  r isk  and  endange rm en t  to  hum an
hea lth  and  the  env ironm en t .   T he  p resence  o f  th is  exposed
m ater ia l  and  i t s  e rup t ive  na tu re  const i tu tes  a  po ten t ia l  th rea t  to
s to rm w ate r  runof f  and  w ate r s  o f  the  U ni ted  S ta tes .

A ppx .  a t  230 .   

A l though  G ran t  v igo rously a rgues  tha t  B row nlee  la te r  re t rac ted  th is

te s t im ony,  w e  conc lude  tha t  the  reco rd  does  no t  suppor t  such  a  read ing .   W e

a lso  re jec t  G ran t’s  a rgum en ts  a sk ing  us  to  w e igh  the  c red ib i l i ty o f

B row nlee ’s  te s t im ony.   A nderson  v .  L ibe r ty L obby,  Inc . ,  477  U .S .  242 ,  255

(1986)  (ho ld ing  tha t  “ [ c] red ib i l i ty de te rm ina t ion ,  the  w e igh ing  o f  the

ev iden ce ,  an d  the  d raw ing  o f  leg i t imate  inf erences  f rom  the  f ac ts  a re  jury

func tions ,  no t  those  o f  a  judge” ) .   T he re fo re ,  based  on  th is  and  add it iona l

ev idence  in  the  reco rd ,  w e  conclude  tha t  the re  a re  genu ine  is sues  o f  m a te r ia l
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fac t  a s  to  w he the r  the  TL M  on  G ran t’s  p rope r ty “may p resen t  an  im m inen t

and  subs tan t ia l  endangerm en t  to  hea l th  o r  the  env ironm en t .”   42  U .S .C .  §

6972(a )(1 )(B ) .   A ccord ing ly,  w e  reve rse  the  d is t r ic t  cou r t  and  remand

B N SF’s  R C R A  c la im  for  fu r the r  p roceed ings .

2 .   A ba tem en t

  B N SF  nex t  argues  tha t  the  d is t r ic t  co u r t  e r red  in  d ism iss ing  i t s  c la im

for  in junc t ive  re l ief  seek ing  rem ova l  o f  the  T L M  f rom  G ran t’s  p roper ty to

p reven t i t s  fu tu re  mig ra t ion .   A s  a  th re sho ld  m a tte r ,  w e  re so lve  tw o  issues

ra ised  by G ran t .   F i rs t  w e  conc lude  tha t  th is  i ssue  has  b een  p roper ly

p rese rved  fo r  appeal .   Second ,  i t  i s  w e ll -e s tab l ished  tha t  w e  rev iew  the

d is t r ic t  cou r t ’s  d ism issa l  o f  B N SF’s  c la im  a t  the  sum m ary judgm en t  s tage  de

novo  and  no t ,  a s  G ran t  sugges ts ,  fo r  c lea r  e rro r .   See  R ober ts ,  422  F .3d  a t

1214  ( rev iew ing  d is t r ic t  co u r t ’s  g ran t  o f  sum m ary judgm en t  de  novo ) .   

W e  conc lude  tha t  the  d is t r ic t  co u r t  e r red  in  d ism iss ing  B N SF’s  c la im

for  in junc t ive  re l ief .   To  the  ex ten t  the  d is t r ic t  co u r t  read  O k lah om a law  to

requ i re  an  on -go ing  T L M  m igra t ion  as  a  p rereq u is i te  to  a  p la in t if f ’ s

ob ta in ing  in junc t ive  re l ie f ,  i t  e r red  as  a  m at te r  o f  law .   U nder  O k lahom a

law ,  in junc t ive  re l ief  i s  p roper  upon  a  sh ow ing  tha t  the re  i s  a  reaso nab le

p robab il i ty tha t  the  in ju ry sough t  to  be  p reven ted  w il l  occu r  i f  no  in junc t ion

is  is sued ;  a  mere  f ea r  o r  apprehension  o f  in ju ry is  in su f f ic ien t .   See  Sha rp  v .

251s t  S t ree t  L an df i l l ,  Inc . ,  925  P .2d  546 ,  549  (O k la .  1996) .   M oreover ,
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insofa r  as  the  d is tr ic t  cou r t  d i scou n ted  the  t e s t im ony of  B N SF’s  w itness ,

Jenn if e r  H ur ley,  a s  un re l iab le ,  because  i t  w as  based  upon  a  v isua l  in spec tion

of  the  T L M  in  re la t ion  to  the  be rm ,  ra the r  than  a  m ore  sc ien t i f ic

examina t ion ,  the  d is t r ic t  cou r t  e r red .   See  L ibe r ty L obby,  Inc . ,  477  U .S .  a t

255 ;  see  a l so  S eam ons  v .  Snow , 206  F .3d  1021 ,  1026  (10 th  C i r .  2000)  (“ [ I ] t

i s  ax iom at ic  tha t  a  judge  m ay no t  ev a lua te  the  c red ib i l i ty o f  w i tnesses  in

dec id ing  a  m otion  fo r  sum m ary judgm en t .” ) .  

W e  a lso  ag ree  w ith  B N SF tha t  the re  a re  genu ine  is sues  o f  m a te r ia l  f ac t

rema in ing .   In  O k lahoma ,  en t i t lemen t  to  in junc t ive  re l ie f  mus t  be

es tab l ished  b y c lea r  and  co nv inc ing  ev iden ce  and  the  in ju ry a l leged  m us t

no t  be  specu la t ive .   T hom as  v .  H am pton ,  583  P .2d  506 ,  507  (O k la .  1978) .  

T he  Supreme  C our t  has  he ld  tha t  “ the  inqu iry invo lved  in  a  ru l ing  on  a

m ot ion  fo r  su m m ary judgm en t  o r  fo r  a  d i rec ted  ve rd ic t  necessa r i ly

im plica te s  the  subs tan t ive  ev iden t ia ry s tanda rd  o f  p roof  tha t  w ou ld  app ly a t

the  t r ia l  on  the  mer i ts .”   L ibe r ty L obby,  Inc . ,  477  U .S .  a t  252 .   T he re fo re ,

because  O k lahoma  law  requ ire s  c lea r  and  conv inc ing  p roof  be fo re  a

nu isance  can  be  en jo ined ,  w e  rev iew  the  g ran t  o f  sum m ary judgm en t  on  the

issue  o f  in junc t ive  re l ie f  in  l igh t  o f  tha t  s tanda rd .   “C lea r  and  conv inc ing

ev idence  is  tha t  m easu re  o r  deg ree  o f  p roof  .  .  .  p roduc [ ing ]  in  the  mind  o f

the  t r ie r  o f  f ac t  a  f i rm  be l ie f  o r  conv ic t ion  a s  to  the  t ru th  o f  the  a l lega tion

sough t  to  be  e s tab l ished .”   M a tte r  o f  C .G . ,  637  P .2d  66 ,  71 ,  n .12  (O k la .
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1981) .

W hen  app lying  th is  s tanda rd  to  the  reco rd  p resen ted ,  w e  conclude  tha t

B N SF’s  ev iden ce  w as  su f f ic ien t  to  c rea te  a  t r iab le  i ssue  a s  to  w hethe r  there

is  a  reaso nab le  p robab i l i ty tha t  T L M  on  G ran t’s  p roper ty w i l l  m igra te  o n to

the  p rope r ty o f  B N SF.   F irs t ,  B N SF’s  expe rts ,  H ur ley and  B row nlee ,

unambiguous ly a sse r t  tha t  the  TL M  has  con tinued  to  m ove  tow ards  the

be rm , and  agains t  i t ,  and  tha t ,  absen t  in te rven t ion ,  i t  th rea tens  to  ove r top  the

berm .  N ex t ,  B N SF  po in t s  to  co ns iderab le  ev idence  in  the  record  o f  pas t

T L M  m igra t ion  on to  B N SF’s  p roper ty,  an  i ssue  w h ich  the  d is t r ic t  co u r t  d id

no t  reso lve  and  abo u t  w hich  the re  is  v igo rous  d ispu te .   T h i rd ,  B N SF  a lso

po in ts  to  s tud ies  o f  so i l  bo r ings  w h ich  show  subs tan t ia l  rem ain ing  T L M

deposi ts  n ea r  the  be rm .   F ina l ly,  bo th  B N SF’s  and  G ran t’s  exper ts  se t  fo r th

the  m echan ics  o f  T L M  m igra t ion :   hea t ,  exp ans ion ,  and  se t t l ing  to  the  low es t

e leva t ion .   T aken  toge ther ,  w e  agree  tha t  th i s  ev idence  –  sugg es t ing  pas t

T L M  m igra t ion ,  cu rren t  T L M  m igra t ion  aga ins t  the  be rm ,  ample  quan ti t ie s

of  T L M  nex t  to  the  be rm ,  and  the  m echan ics  o f  T L M  m igra t ion  –  p resen t s  a

t r iab le  is sue  a s  to  w he the r  the re  is  a  reasonab le  p robab il i ty tha t  the  TL M  on

G ran t’s  land  w il l  o vertop  the  be rm  and  con tam ina te  B N SF’s  land .  

A ccord ing ly,  w e  reve rse  the  d is t r ic t  cou r t  and  remand  th is  is sue  fo r  fu r the r

p ro ceed ings  on  the  aba tem en t  is sue .  

3 .   P ub l ic  N u isance
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T he  d is t r ic t  cou r t  g ran ted  sum m ary judgm en t  in  f avor  o f  G ran t  on

B N SF’s  pub l ic  nu isance  c la im  b rough t  pu rsuan t  to  O k la .  S ta t .  t i t .  27A ,  §  2 -

6 -105  o f  the  O k lahom a E nv ironm en ta l  Q ua l i ty C ode  based  upon  i t s

conc lus ion  tha t  an  O D E Q  enfo rcemen t  ac t ion  w as  a  p recond it ion  to  the

ex is tence  o f  a  pub lic  nu isance .   O n  appeal ,  B N SF a rgues  tha t  the  d is t r ic t

court  m is read  §  2 -6 -1 05  in  reach ing  th is  conc lus ion .   W e ag ree .   

Sec t ion  2 -6 -105  s ta tes :  

A .  I t  sha l l  be  un law fu l  fo r  any pe rson  to  cause  po l lu t ion  o f  any
w ater s  o f  the  s ta te  o r  to  p lace  o r  cause  to  be  p laced  any w aste s  in
a  loca t ion  w here  they a re  l ike ly to  cause  p o l lu t ion  o f  any a i r ,
lan d  o r  w a ter s  o f  the  s ta te .  A ny su ch  ac t ion  is  he reby dec lared  to
be  a  pub lic  nu isance .

B .  I f  the  Execu t ive  D irec to r  f inds  tha t  any o f  the  a ir ,  land  o r
w a te rs  o f  the  s ta te  have  been ,  o r  a re  be ing ,  po l lu ted ,  the
E xecu tive  D irec to r  sha l l  m ake  an  o rde r  requ ir ing  such  po l lu t ion
to  cease  w ith in  a  reasonab le  t im e ,  o r  requ ir ing  such  manner  o f
t rea tm en t  o r  o f  d ispos i t ion  o f  the  sew age  o r  o the r  po l lu t ing
m ate r ia l  a s  m ay in  h is  judgm en t  be  necessa ry to  p reven t  fu r the r
po l lu t ion .  I t  sha l l  be  the  du ty o f  the  pe rson  to  w hom  such  o rde r
is  d i rec ted  to  fu l ly comply w ith  the  o rde r  o f  the  Execu t ive
D irec tor .

O k la .  S ta t .  t i t .  27A ,  §  2 -6 -105 .

W e  rev iew  a  d is t r ic t  cou r t ’s  s ta tu to ry in te rp re ta t ion  unde r  a  de  novo

s tandard .   W ard  v .  A l ls ta te  In s .  C o . ,  45  F .3d  353 ,  354  (10 th  C i r .1994) .   T he

pr im ary goa l  o f  s ta tu to ry in te rp re ta t ion  is  to  de te rm ine  and  fo l low

leg is la t ive  in ten t .   H e ad  v .  M cC racken ,  102  P .3d  670 ,  680  (O k la .  2004) .   T o

de te rm ine  leg is la t ive  in ten t ,  w e  look  a t  the  w ho le  ac t  in  l igh t  o f  i t s  gene ra l
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purpose  and  ob jec tive .   R ou t  v .  C rescen t  Pub .  W orks  A u th . ,  878  P .2d  1045 ,

1050  (O k la .  1994) .   W hen  in terp re t ing  any s ta tu te ,  w e  beg in  w i th  the  p la in

and  o rd ina ry m ean ing  o f  the  language  em p loyed  in  the  tex t .   G e orge  E .

Fa i l ing  C o .  v .  W atk ins ,  14  P .3d  52 ,  56  (O k la .  2000) .

W e conc lude  tha t  the  d is t r ic t  cou r t  e r red  in  ho ld ing  tha t  O D E Q

enfo rcem en t  ac t ion  w as  a  p recond i t io n  to  the  ex is tence  o f  a  pub l ic  nu isance .  

T o  beg in  w i th ,  the  lan guage  o f  O k la .  S ta t .  t i t .  27A ,  §  2 -6 -105  is

unambiguous .   N o th ing  in  the  p la in  language  o f  O k la .  S ta t .  t i t .  27A ,  §  2 -6 -

105  requ ire s  an  o rde r  by the  Execu t ive  D irec to r  o f  the  O D E Q  be fo re  an  ac t

can  be  dec lared  a  pub l ic  n u isance .   N o th ing  in  su bsec t ion  B  purpor ts  to  l im i t

the  scope  o f  subsec tion  A ’s  de f in i t ion  o f  the  te rm  “pub lic  nu isance .”   See

C ox  v .  S ta te  ex  re l .  O k la .  D ep’t  o f  H um an  Se rvs . ,  87  P .3d  607 ,  617  (O k la .

2004) .  (“T h is  C our t  does  no t  read  excep t ions  in to  a  s ta tu te  no r  m ay w e

im pose  requ iremen ts  no t  m anda ted  by the  Leg is la tu re .” ) .   In  f ac t ,  a  read ing

of  su bsec t ions  A  and  B  ind ica tes  su bsec t ion  B  w as  n o t  in ten ded  to  l im i t

subsec t ion  A .  

Subsec t ion  A  s ta te s ,  in  pa r t ,  tha t  “ [ i] t  sha l l  be  un law fu l  fo r  any pe rson

to  cause  po l lu t ion  o f  any w a te rs  o f  the  s ta te  o r  to  p lace  o r  cause  to  be  p laced

any w aste s  in  a  loca tion  w here  they a re  l ike ly  to  ca use  po l lu t ion  .  .  .  .”  O k la .

S ta t .  t i t .  27A ,  §  2 -6-105(A )  (em phas is  added ) .   W e v iew  subsec t ion  A  as  a

dec la ra t ion  o f  the  type  o f  conduc t  tha t  cons t i tu te s  a  pub lic  nu isance  unde r
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O klahom a law ,  and  i t  i s  c lea r  tha t  the  in ten t  o f  subsec t ion  A  is  to  deem  as  a

pub l ic  nu isance  conduc t  tha t  e i the r  has  caused  o r  is  l ike ly to  cau se

po l lu t ion .   A ccord ing ly,  po l lu t ion  need  no t  hav e  a l ready occurred  befo re

conduc t  “ l ike ly to  cause”  po l lu t ion  can  be  deem ed  a  pub l ic  nu isance .  

Subsec t ion  B ,  on  the  o ther  han d ,  dem onst ra tes  tha t  the  E xecu t ive  D irec tor ’s

au tho r i ty unde r  th is  sec tion  is  m ore  l im ited .   I t  s ta te s ,  in  pa r t ,  tha t  “ [ i] f  the

E xecu tive  D irec to r  f inds  tha t  any o f  the  a ir ,  land  o r  w a te rs  o f  the  s ta te  have

been ,  o r  are  be ing  po l lu ted ,  the  Execu t ive  D irec to r  sha l l  m ake  an  o rde r

requ ir ing  such  po l lu t ion  to  cease  .  .  .  .”    O k la .  S ta t .  t i t .  27A ,  §  2 -6 -105(B )

(emphas is  added) .   T he  funct ion  o f  subsec tion  B ,  the re fo re ,  i s  to  d i rec t  the

E xecu tive  D irec to r  o f  O D E Q  to  o rde r  aba temen t  o f  po l lu t ion  w here  i t  has

a lready  occu rred .

T he  d is t r ic t  co u r t ’s  read ing  o f  su bsec t ion  B  to  e f fec t ive ly l im i t

subsec tion  A  w ou ld  m ean  tha t  the  p lacem en t  o f  “any w aste s  in  a  loca tion

w here  they a re  l ike ly to  cause  po l lu t ion”  cou ld  neve r  be  a  pub lic  nu isance

because  subsec tion  B  requ ire s  the  po l lu t ion  to  have  occurred  be fo re  the

E xecu tive  D irec to r  o f  the  O D E Q  can  ac t  to  aba te  the  nu isance .   T h is  read ing

con trad ic ts  the  p la in  language  o f  O k la .  S ta t .  t i t .  27A ,  §  2 -6 -105 .     See

V il l ines  v .  Szczepanksi ,  122  P .3d  466 ,  470  (O k la .  2005)  (“ I t  i s  p re sum ed

tha t  the  law -m ak ing  body has  expressed  i ts  in ten t  in  a  s ta tu te ’s  language  and

tha t  i t  in tended  w ha t  i t  so  expre ssed .” ) .   

Appellate Case: 05-5137     Document: 010137879     Date Filed: 09/24/2007     Page: 19     



 O k la .  S ta t .  t i t .  82 ,  §  926 .4 (A )  (W est  1990)  read :  “ I t  sha l l  be  un law fu l2

fo r  any pe rson  to  cause  po l lu t ion  a s  de f ined  in  Sec t io n  1  o f  th is  ac t  o f  any
w a te rs  o f  the  s ta te  o r  to  p lace  o r  cause  to  be  p laced  any w aste s  in  a  loca tion
w here  they a re  l ike ly to  cause  po l lu t ion  o f  any w a te rs  o f  the  s ta te .   A n y such
ac tion  is  he reby dec la red  to  be  a  pub lic  nu isance .”   

-20-

Fur the rm ore ,  the  d is t r ic t  cou r t ’s  read ing  a lso  be l ie s  the  leg is la t ive

in ten t  beh ind  O k la .  S ta t .  t i t .  27A ,  §  2 -6-105 .   T he  O k laho m a L eg is la ture ’s

in ten t  tha t  conduc t  tha t  causes  o r  is  l ike ly to  cause  po l lu t ion  be  dec la red  a

pub l ic  nu isance  is  longs tand ing ,  and  p reda te s  the  enac tm en t  o f  the  p re sen t

su bsec t ion  B .   In  f ac t ,  O k la .  S ta t .  t i t .  82 ,  §  926(A ) ,  f rom  w hich  O k la .  S ta t .

t i t .  27A ,  §  2 -6 -105(A )  w as  de r ived ,  had  a lm os t  iden t ica l  language .  2

N otab ly,  O k la .  S ta t .  t i t .  82 ,  §  926 .4  d id  no t  co n ta in  a  pa ra l le l  to  O k la .  S ta t .

t i t .  27A ,  §  2 -6 -105(B ) .   W e  ag ree  w ith  the  amic i  tha t  to  conc lude ,  upon

adop t ion  o f  §  926 .4  and  i ts  re loca t ion  to  §  2 -6 -105 ,  tha t  the  O k lahom a

L eg is la tu re  in tended  to  depa rt  f rom  i ts  p r io r  pos i t ion ,  and  to  now  requ ire  an

O D E Q  order  be fo re  conduc t  co u ld  be  dec lared  a  pub l ic  nu isance ,  w ou ld  ca l l

fo r  a  c lea re r  l ingu is t ic  s igna l  than  m ere  s i lence .   

W e  reach  a  s im ila r  conc lus ion  w hen  conside r ing  the  pu rpose  o f  the

en t i re  code .   O k la .  S ta t .  t i t .  27A ,  §  2 -3 -506(A )  s ta tes ,  in  p e r t inen t  pa r t ,  tha t :

[ i ] t  i s  the  pu rpose  o f  th is  C ode  to  p rov ide  add it iona l  and
cum ula t ive  rem ed ies  to  p reven t ,  aba te  and  con tro l  po l lu t ion .  
N o th ing  con ta ined  in  th is  C ode  sha l l  be  construed  to  ab r idge  o r
a l te r  r igh ts  o f  ac t ion  o r  remed ies  unde r  the  comm on  law  o r
s ta tu to ry law ,  cr im ina l  o r  c iv i l ;  no r  sha l l  any p rov is ion  o f  th is
C ode ,  o r  any ac t  done  by v ir tue  the reo f ,  be  construed  a s
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es topp ing  the  s ta te ,  o r  any m un ic ipa l i ty o r  pe rson  in  the  exerc ise
o f  the i r  r igh ts  under  the  com m on  law  to  su ppress  nu isances  o r  to
aba te  po l lu t ion .   N o th ing  in  th is  C ode  sha l l  in  any w ay im pa ir  o r
a f fec t  a  pe rson’s  r igh t  to  recover  d am ages  fo r  p o l lu t ion .   

O k la .  S ta t .  t i t .  27A ,  §  2 -3 -506(A ) .   T o  requ ire  an  o rde r  o f  aba temen t  f rom

the  E xecu t ive  D irec to r  o f  the  O D E Q  as  a  p recond i t ion  to  asse r t ing  a  pub l ic

nu isance  c la im  unde r  O k la .  S ta t .  t i t .  27A ,  §  2 -6 -105 ,  no t  on ly unde rcu ts  the

“add it iona l  and  cumula t ive  remed ies”  the  code  is  in tended  to  p rov ide ,  bu t

a lso  p rec ludes  an  ac t ion  to  “p reven t”  p o l lu t ion  under  th is  sec t ion  and  w ou ld

“ im pa ir  o r  a f fec t  a  pe rson’s  r igh t  to  recover  d am ages  fo r  p o l lu t ion ,”

con tra ry to  the  expre ss  in ten t  o f  the  L eg is la tu re .   See  O k la .  S ta t .  t i t .  2 7A ,  §

2 -3 -506(A ) .   T h is  re su l t  w ou ld  v io la te  the  max im  o f  s ta tu to ry cons truc t ion

tha t  “[w ]hen  poss ib le ,  d i f f e ren t  p rov is ions  m ust  be  const rued  toge the r  to

e f fec t  an  ha rm on ious  w ho le .”   V i l l ines ,  122  P .3d  a t  471 .

B .  Judgm en t  as  a  M atte r  o f  Law

B N SF nex t  cha l leng es  the  d is tr ic t  cou r t’ s  en t ry o f  judgm ent  as  a

m at te r  o f  law  on  i ts  p r iva te  nu isance  and  un jus t  en r ichm en t  c la im s .   W e

rev iew  a  d is t r ic t  cou r t ’s  judgm en t  a s  a  m at te r  o f  law  de  novo ,  app lying  the

sam e lega l  s tand ards  used  by the  d is tr ic t  cou r t .   K now lton  v .  T e l t rus t

Phones ,  In c . ,  189  F .3d  1177 ,  1186  (1 0 th  C ir .  1999) .  

1 .   Persona l  L iab i l i ty
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B N SF f i rs t  a rgues  tha t  G ran t ,  the  ind iv idua l ,  m ay be  he ld  l iab le  to  the

ex ten t  he  w as  re spons ib le  fo r  the   ma in tenance  o f  a  nu isance  tha t  w as  unde r

h is  possess ion  o r  con tro l .   T h is  is  an  accu ra te  s ta tem en t  o f  O k lahom a law .  

See  B ranch  v .  M obi l  O i l  C orp . ,  788  F .  Supp .  531 ,  533  (W .D . O k la .  1991) ;

D uncan  v .  F lag le r ,  132  P .2d  939 ,  941  (O k la .  1942) .   H ow ever ,  w e  d isag ree

tha t  the re  a re  genu ine  is sues  o f  m a te r ia l  f ac t  in  the  reco rd  tha t  G ran t

pe rsona l ly  d irec ted ,  pa r t ic ipa ted  in  o r  con tro l led  the  com m iss ion  o f  a  to r t .  

W hi le  G ran t’s  fo rm er  em ployee ,  B i l l  R o ther ,  s ta ted  tha t  G ran t  pe rso na l ly

s topped  by the  construc t ion  s i te  regu la r ly w h i le  the  p rope r ty in  ques t ion  w as

be ing  conve rted  to  a  p ipeya rd ,  one  canno t  reasonab ly in fe r  f rom  th is  tha t

G ran t  pe rsona l ly m anaged  the  construc t ion ,  and  the reby d irec ted ,

sanc tioned ,  o r  ac t ive ly pa r t ic ipa ted  o r  coope ra ted  in ,  a  pos i t ive ly w rongfu l

ac t .   A dd i t iona l ly,  w h i le  the  reco rd  con ta ins  an  invo ice  s ign ed  by G ran t  fo r  a

subs tan t ia l  amoun t  o f  d ir t  to  be  used  a s  f i l le r  du r ing  the  convers ion  o f  the

p rope r ty to  a  p ipeya rd ,  w e  conclude  tha t  th is  canno t reasonab ly be  v iew ed  a s

ev idence  o f  G ran t’s  m anagem en t  o f  the  how , w hen ,  and  w here  o f  the

cons truc t ion .  

N ever the les s ,  B N SF’s  n ex t  argum en t ,  tha t  G ran t  m ay be  he ld

perso na l ly l iab le  a s  a  su ccess ive  ow ner ,  i s  m ore  conv inc ing .   O k la .  S ta t .  t i t .

50 ,  §  5  p rov ides  “ [e ]ve ry su ccess ive  ow ner  o f  p roper ty w ho  neg lec ts  to

aba te  a  con t inu ing  nu isance upon ,  o r  in  the  use  o f  such  p rope r ty,  c rea ted  by
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a  fo rm er  ow ner ,  i s  l iab le  the re for  in  the  sam e m ann er  as  the  o ne  w ho  f i r s t

c rea ted  i t .”   Th is  sec tion  p rov ides  fo r  l iab i l i ty o f  successo r  ow ners  w ho  have

or  sh ou ld  have  know led ge  o f  the  ex is tence  o f  the  nu isance  and  o f  i t s  l iab i l i ty

to  cause  in ju ry.   U n ion  T exas  Pe tro leum C orp .  v .  Jackson ,  909  P .2d  131 ,  141

(O kla .  C iv .  A pp .  1995) .   D esp i te  G ran t’s  a rgum en ts  to  the  con tra ry,  the

O klahoma  Suprem e  C our t  he ld  long  ago  tha t  an  in ju red  landow ner  need  no t

request  aba tem en t  f rom  the  to r t f easo r  re sp onsib le  f o r  a  nu isance  p r io r  to

b r ing ing  a  nu isance  ac t ion  in  ins tances  w here  the  to r t f easo r  knew  o r  sh ou ld

have  know n o f  the  nu isance .   See  C h icago , R .I .  &  P .  R y.  C o .  v .  M orton ,  157

P .  917 ,  920  (O k la .  1916) .  

W e conc lude  tha t  the re  i s  su f f ic ien t  ev idence  in  th is  reco rd  to  su bm it

to  a  ju ry the  quest ion  o f  w he the r  G ran t ,  a s  an  ind iv idua l ,  had  construc t ive  o r

ac tua l  know led ge  tha t  the  T L M  on  h is  p roper ty const i tu ted  a  nu isance  to

B N SF.   T h is  ev idence  ranges  f rom  G ran t’s  s t ipu la t ion  tha t  he  w as  aw are  o f

the  ex is tence  o f  TL M  on  h is  p rope r ty w hen  he  took  t i t le  to  i t ,  to  ev idence

tha t  T L M  incu rs ions  w ere  open  an d  no tor ious ,  in  tha t  there  i s  sw orn

te s t im ony tha t  T L M  emerg ing  f rom  G ran t’s  land  pushed  dow n  a  f ence

be tw een  the  p roper t ie s  in  ques t ion  and  caused  a  u t i l i ty po le  to  l is t .   T hus ,

w hi le  the re  is  no t  su f f ic ien t  ev iden ce  in  the  p resen t  r ecord  to  es tab l ish

G ran t’s  pe rsona l  l iab i l i ty a s  a  co rpora te  o f f ice r ,  the re  is  su f f ic ien t  ev idence

to  pu t  be fo re  a  tr ie r  o f  f ac t  the  quest ion  o f  w he the r  G ran t  w as  on  ac tua l  o r
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const ruc t ive  no t ice  tha t  the  T L M  on  h is  p roper ty const i tu ted  a  nu isance  to

BN SF .

2 .   D am ages

B N SF nex t  cha llenges  the  d is t r ic t  cou r t ’s  de te rm ina t ion  tha t  i t  f a i led

to  submit  a  t r iab le  is sue  on  the  ques t ion  o f  damages .   Spec if ica l ly,  BN SF

dispu te s  the  d is t r ic t  cou r t ’s  ho ld ing  tha t  damages  fo r  a  con tinu ing

tem pora ry nu isance  a re  l im i ted  to  the  d im inu t ion  in  va lue  o f  the  p roper ty in

ques t ion .   H ow ever ,  a ssum ing  tha t  d im inu t ion  in  va lue  is  indeed  the  l im it  on

dam ages  recoverab le ,  B N SF  nex t  argues  tha t  the  d is t r ic t  co u r t  e r red  in

requ ir ing  B N SF  to  ca rry the  bu rd en  o f  p ro v ing  the  am oun t  o f  tha t  lo s t  va lue .  

F ina l ly,  B N SF con tends  tha t  the  d is t r ic t  cou r t  e r red  in  conc lud ing  B N SF had

fa i led  to  p rove  tha t  i t s  damages  w ere  incu rred  w ith in  the  app licab le  tw o-

yea r  l im ita t ions  pe r iod .

a .   M easure  o f  D am ages

Firs t ,  B N SF as se r ts  tha t  the  amoun t  o f  damages  i t  m ay recover  fo r

nu isance  is  the  to ta l  o f  the  reaso nab le  cos ts  i t  incu rred  in  a t tem pt ing  to

m in im ize  the  lo ss  w i th  w h ich  i t  w as  th rea tened .   W e  d isag ree .

 “D amage”  o r  “ in ju ry,”  a s  typ ica lly used  in  nu isance  cases ,  i s  the

dam age  o r  in ju ry re su l t ing  f rom  the  nu isance .   Pe rm anen t  dam ages ,  a s  w e l l

a s  temporary damages ,  m ay be  recovered  fo r  the  ma in tenance  o f  a

temporary nu isance .   B r iscoe  v .  H arpe r  O i l  C o . ,  702  P .2d  33 ,  36  (O k la .
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1985) .   In  n u isance  ca ses ,  dam ag es  a re  de te rm ined  by w hethe r  the  in ju ry

su f f ered  i s  pe rm an en t  or  tem porary,  ra the r  than  w hethe r  the  cau se  o f  in jury

is  pe rm anen t o r  temporary.   Id .   A ccord ing ly,  damages  aw arded  in  an  ac t ion

pred ica ted  on  a  nu isance  theo ry m ay inc lude  temporary and  pe rm anen t

in ju ry to  lan d .   Id .   A n  in ju ry is  deem ed  tem pora ry,  an d  no t  pe rm anen t ,  i f  i t

i s  reasonab ly aba tab le ,  tha t  i s ,  capab le  o f  be ing  co rrec ted  by a  reasonab le  

expend itu re  o f  money w ith in  a  reasonab le  pe r iod  o f  t im e .  M oneypenney v .

D aw so n ,  141  P .3d  549 ,  553  (O k la .  2006) .   “D am ages  reaso nab ly incapab le

o f  aba tem en t  a re  pe rm anen t .”   B riscoe ,  702  P .2d  a t  36 .   

A s  fo r  tem pora ry in ju ry to  lan d ,  the  m easu re  o f  dam ages  i s  w e l l -

e s tab l ished .   Schnebe rge r  v .  A pache  C orp . ,  890  P .2d  847 ,  852  (O k la .  1994)

(“O klahoma  case  law  f rom  s ta tehood  to  the  p re sen t  .  .  .  ha [ s]  in te rp re ted  the

p rope r  m easu re  o f  dam ages  to  be  d im inu t ion  in  va lue .” ) .   “ [T]he  measu re  o f

dam ages  i s  the  cos t  o f  re s to r ing  the  lan d  to  i t s  fo rm er  cond i t ion ,  w i th

compensa t ion  fo r  lo ss  o f  u se  o f  i t ,  i f  th is  a l toge the r  is  le ss  than  the

d im inu t ion  in  va lue  w i th  the  in ju r ies  le f t  s tand ing .”   H ouck  v .  H o ld  O i l

C orp . ,  867  P .2d  451 ,  460  (O k la .  1993) ;  see  a lso  T enneco  O il  C o .  v .  A l len ,

515  P .2d  1391 ,  1395-97  (O k la .  1973)  (ho ld ing  tha t  nu isance  damages

inc lude  “c lean  up”  cos ts  in  add i t ion  to  temporary in ju r ie s  to  land) .   W hen

the  cos t  o f  repa i r ing  the  in jury i s  g rea te r  than  the  d iminu t ion  in  the  land ’s

va lue ,  the  la t te r  i s  the  t rue  m easu re  o f  dam ages .   H ouck ,  867  P .2d  a t  460 .  
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U nder lying  th is  ru le  is  the  p r inc ip le  o f  avo idab le  consequences ,  w h ich

requ ires  p la in t i f f s  to  m it ig a te  the ir  dam ages .   Id .   

T he  d is t r ic t  cou r t  w as  co rrec t  in  ho ld ing  tha t  B N SF can  on ly recover

the  cos ts  o f  rem ov ing  the  T L M  i f  i t s  re s to ra t ion  cos ts  do  no t  exceed  the

d im in ished  va lue  o f  the  land .   B N SF,  in  e f fec t ,  i s  request ing  tha t  w e  carve

ou t  an  excep t ion  and  ho ld  tha t  w here  re s to ra t ion  cos ts  have  been  expended

pr io r  to  the  ins t i tu t ion  o f  su i t ,  the  m easu re  o f  dam ages  shou ld  be  the  fu l l

 cos t  o f  re s to ra t ion .   B N SF c i te s  no  au tho r i ty f rom  th is  c ircu i t  o r  f rom

O klah om a case  law  w hich  su ppor ts  i t s  v iew .   Ins tead ,  i t  a t tem pts  to

d is t ingu ish  ex is t ing  p receden t  by a rgu ing  tha t  the  cases  re l ied  upon  by the

d is t r ic t  cou r t ,  Schnebe rge r ,  890  P .2d  a t  852  and  Peevyhouse  v .  G ar land

C oa l  &  M in ing  C o . ,  382  P .2d  109 ,  113  (O k la .  1963) ,  ho ld  tha t  es t im a ted

repa ir  cos ts  a re  no t  recoverab le  i f  they a re  “g ross ly d isp ropor t iona te”  to  the

d im inu t ion  in  va lue  o f  a  p la in t i f f ’s  land ,  because  any con tra ry ru l ing  w ou ld

ove rcompensa te  the  p la in t i f f .   B N SF a rgues  fu r the r  tha t  bo th  Schnebe rge r

and  Peevyhouse  invo lved  p la in t i f f s  seek ing  recovery o f  es t im a ted  cos ts  fo r

w ork  they had  no t  pe rfo rm ed ,  and  w h ich  the  court  found  w ou ld  l ike ly neve r

be  pe rfo rm ed .   W h ile  B N SF’s  a rgum en ts  a re  no t  en t i re ly w ithou t  m er i t ,  w e

see  no  need  to  depa rt  f rom  the  w e ll -e s tab l ished  O k lahoma  law  tha t  w hen

the  cos t  o f  repa i r ing  the  in jury i s  g rea te r  than  the  d iminu t ion  in  the  land ’s

va lue ,  the  la t te r  i s  the  t rue  measu re  o f  dam ages .   H ouck ,  867  P .2d  a t  460 ;
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C f .  Schnebe rge r ,  890  P .2d  a t  852  (“W ha teve r  the  ra t iona le ,  the  e ssence  o f  .

.  .  Peevyhouse  .  .  .  has  b een  consis ten t ly adhered  to  in  case s  g iv ing  r ise  to

tem porary an d  perm an en t  in jur ies  to  p rop er ty.” ) .

b .   B urden  o f  P roo f

N ext,  B N SF a rgues  tha t  even  if   the  d im inu t ion  in  m arke t  va lue  is  the

upper  l im i t  fo r  tem pora ry dam age  to  p roper ty,  the  d is t r ic t  co u r t  im proper ly

a l loca ted  the  bu rd en  o f  p ro of  to  B N SF .   W e ag ree .   

W hile  i t  i s  t rue  a  p la in t i f f  m us t  p rove  a l l  e lem en ts  o f  a  c la im ,

inc lud ing  damages ,  W ilcox  O il  C o .  v .  W alte rs ,  284  P .2d  726 ,  730  (O k la .

1955) ,  i t  i s  equa lly t rue  tha t  in  app lying  the  d im inu t ion  in  va lue  ru le ,

num erous  cour ts  have  express ly he ld  tha t  any l im it  on  recoverab le  damages

is  a  m a t ter  tha t  m ust  be  p leaded  by the  de fendan t ,  as  i t  g row s o u t  o f  the  ru le

o f  avo idab le  consequences .   See ,  e .g . ,  M cFarland  v .  B r ie r ,  769  A .2d  605 ,

610  (R .I .  2001) ;  D av is  v .  F i rs t  In te rs ta te  B ank  o f  Idaho ,  765  P .2d  680 ,  681

(Idaho  1988) .   T h is  fo l low s  f rom  the  recogn it ion  tha t  the  doc tr ine  o f

avo idab le  consequences  is  an  a f f i rm a tive  de fense .   See  M cFarland ,  769

A .2d  a t  610 ;  D av is ,  765  P .2d  a t  681 .   O k lahom a case  law  sugges ts  a s  m uch .  

I t  i s  w e ll -e s tab l ished  unde r  O k lahoma  law  tha t  w i th  rega rd  to  s im ila r  is sues

in  to r t  and  con trac t  ac t ions ,  the  bu rden  o f  p rov ing  tha t  damages  shou ld  have

been  reduced  o r  m in im ized  is  on  the  de fendan t.   See  C i t ie s  Se rv .  C o .  v .

G u lf  O i l  Co rp . ,  980  P .2d  116 ,  134  (O k la .  1999) ;  Sacke t t  v .  Rose ,  154  P .
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1177 ,  1181  (O k la .  1916)  (“T he  bu rden  o f  p rov ing  c i rcum stances  in

m it iga t ion  o f  damages  is  upon  the  pa rty gu i l ty o f  the  to r t ious  ac t  o r  b reach

of  con trac t .” ) .   W e  conclude  tha t  O k lahoma  case  law  requ ire s  a  de fendan t

to  shou lde r  the  bu rden  o f  es tab l ish ing  d im inu t ion  in  va lue  to  se t  the  uppe r

l im it  o f  recoverab le  dam ages  fo r  a  tem pora ry in ju ry to  land .  

c .   S ta tu te  o f  L im ita t ions

B N SF nex t  a rgues  tha t  the  d is t r ic t  cou r t  e r red  in  ho ld ing  tha t  i t  f a i led

to  p rove  i ts  damages  w ere  incu rred  w ith in  the  app licab le  l im ita t ions  pe r iod

as  regards  i ts  s ta te  law  c la im s .   O n  th is  is sue ,  w e  conclud e  p ar t  o f  B N SF’s

dam ages  w ere  incu rred  w i th in  the  app l icab le  p e r iod ,  bu t  som e  w ere  no t .

U nder  O k lahoma  law ,  the  damages  recoverab le  fo r  a  con tinu ing

temporary nu isance  –  a l leged  here  by B N SF –  a re  l im ited  to  in ju r ie s

incu rred  w ith in  the  tw o  yea rs  im m edia te ly p reced ing  the  f i l ing  o f  the

law su i t .   B ranch ,  788  F .  Supp .  a t  536 ;  C i ty o f  B e thany v .  M unic ipa l

Secur i t ies  C o . ,  274  P .2d  363 ,  367  (O k la .  1954) ;  H aenchen  v .  Sand  P roduc ts

C o . ,  626  P .2d  332 ,  334  (O k la .  A pp .  1981) .   B N SF f i led  i ts  law su i t  in  M arch

of  2003 .   T hus ,  B N SF can  recover  damages  fo r  in ju r ie s  sus ta ined  be tw een

M arch  o f  2001  and  M arch  o f  2003 .  

T he  s ta tu te  o f  l im ita t ions  fo r  the  f i l ing  o f  a  nu isance  ac tion  beg ins

w hen  the  in ju ry is  comple te .   Id .  (c i t ing  E lk  C i ty v .  R ice ,  286  P .2d  275 ,

278-79  (O k la .  1955)) .   Fo r  a  con tinu ing  temporary nu isance ,  such  a s  the
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nu isance  a l leged  by B N SF,  the  in ju ry is  comple te  upon  each  a l leged

invas ion ,  w h ich  “g ives  r ise  ove r  and  ove r  to  [new ]  causes  o f  ac t ion  fo r

damages  sus ta ined  w ith in  the  l im ita t ions  pe r iod  im m edia te ly p r io r  to  su i t .”  

B ranch , 788  F .  Supp .  a t  536 ;  see  a lso  H aenchen ,  626  P .2d  a t  334 .   In ju r ie s

w hich  occur  ou ts ide  the  tw o-yea r  look-back  per iod  a re  ou ts ide  o f  the

s ta tu te  o f  l im ita t ions .   F ische r  v .  A t lan t ic  R ich f ie ld  C o . ,  774  F .  Supp .  616 ,

619  (W .D .  O k la .  1989) .   H ere ,  the  las t  a l leged  invas ion  o f  T L M  on to

B N SF’s  p rope r ty occurred  in  June  o r  Ju ly o f  2001 ,  im m edia te ly p r io r  to  the

e rec t ion  o f  the  be rm  by B N SF .      

A s  no ted  above ,  on e  a spec t  of  dam ag es  the  “v ic t im” o f  a  tem porary

nu isance  can  recover  “ is  the  cost  o f  re s to r ing  the  land  to  i t s  fo rm er

cond it ion  .  .  .  i f  th is  a l toge the r  is  le ss  than  the  d im inu t ion  in  va lue  w ith  the

in ju r ie s  le f t  s tand ing .”   H ouck ,  867  P .2d  a t  460 ;  see  a lso  H aenchen ,  626

P .2d  a t  336  n .2  (ho ld ing  tha t  “ the  m easure  o f  dam ages  [ i s ]  the  v a lue  o f  los t

o r  dam aged  c rops  o r  the  va lue  o f  los t  ren ta l  fo r  the  pe r iod  tw o  years  p r io r  to

su i t  be ing  f i led  and  the rea f te r  un t i l  t r ia l ,  p lus  the  pe rm anen t damage  to  the

lan d  (be fo re  and  a f ter )  o r  the  cos t  o f  rem ov ing  the  obst ruc t ion ,  w h ich ever  i s

les s” ) .   H ere ,  B N SF  en tered  in to  ev idence  a  sp readsh ee t  i tem izing  i t s  cos ts

o f  remed ia t ion .   T h is  inc luded  bo th  the  cost  o f  bu i ld ing  the  be rm  to  s top  the

a l leged  m ig ra t ion  o f  T LM , the  cos t  o f  m ov ing  a  gas  p ipe  to  bu i ld  the  be rm ,

and  the  cos t  o f  rem ov ing  a  subs tan t ia l  am oun t  o f  T L M  f ro m  i ts  p ro perty.  
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B ecau se  the  cos t  o f  ab a t ing  a  n u isance  i s  one  f ace t  of  dam ag es  fo r  a

con t inu ing  tem pora ry nu isance ,  B N SF  m et  i ts  b u rden  o f  se t t ing  fo r th

damages  o f  i t s  cos t  o f  re s to ra t ion  w ith in  the  tw o-yea r  l im ita t ions  pe r iod .

N one the les s ,  G ran t  i s  co rrec t  to  po in t  ou t  tha t  B N SF  is  no t  en t i t led  to

the  costs  o f  remov ing  a l l  T L M  on  i ts  land  s im ply by pe rfo rm ing  tha t

remova l  w i th in  a  tw o-yea r  pe r iod  p r io r  to  f i l ing  su i t ,  rega rd le ss  o f  w he the r

such  a  c lean -up  addresses  in ju r ie s  tha t  occu rred  ou ts ide  the  l im ita t ions

pe r iod .   In  o the r  w ords ,  B N SF can  on ly recover  remova l  cos ts  fo r  the

approx im a te ly fou r  m on ths  o f  TL M  m igra t ion  be tw een  M arch  and  Ju ly o f

2001 ,  because  tha t  i s  the  on ly t im e  pe riod  f a l l ing  w ith in  the  tw o-yea r

s ta tu te  o f  l im ita t ions .   T o  pe rm it  B N SF to  recover  fo r  the  remova l  o f  a l l  the

T L M  on  i ts  p rope r ty w ou ld ,  in  e f fec t ,  nega te  the  s ta tu te  o f  l im ita t ions ,  a s

B N SF  w ou ld  then  be  ab le  to  recover  fo r  d ecades  o f  T L M  m ig ra t ion .  

H ow ever ,  because  O k lahoma  law  a l low s  a  p la in t i f f  to  recover  i t s  cos ts  o f

aba tem en t  in  a  tem pora ry nu isance  ac t ion ,  the  d is t r ic t  co u r t  e r red  in

ho ld ing  tha t  B N SF  fa i led  to  se t  fo r th  m easu rab le  ev idence  o f  dam ages .  

See ,  e .g . ,  T enneco  O il  C o ,  515  P .2d  a t  1395-97  (ho ld ing  tha t  nu isance

dam ag es  inc lud e  “c lean  up”  cos ts  in  ad d i t ion  to  tem porary in jur ies  to  land) .

In  sho r t ,  w h i le  the  d is t r ic t  cou r t  iden t i f ied  the  co rrec t  m easu re  o f

damages ,  i t  e r red  in  p lac ing  the  bu rden  on  B N SF to  p rove  the  l im it  o f

dam ag es  reco verab le .   T he  d is tr ic t  cou r t  fu r ther  e r red  in  d ismiss ing  B N SF’s
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remain ing  c la im s  as  fa l l ing  ou ts ide  o f  the  s ta tu te  o f  l im ita t ions .   W e

reve rse  the  d is t r ic t  cou r t ’s  d ism issa l  o f  B N SF’s  p r iva te  nu isance  c la im  and

w e rem and  fo r  fu r the r  p roceed ings .

3 .   U n jus t  E nr ichm en t

T he  d is t r ic t  cou r t  d ism issed  B N SF’s  un jus t  en r ichmen t  c la im ,  ho ld ing

tha t  i t  had  f a i led  to  e s tab l ish  an  a f f i rm a tive  du ty on  the  pa rt  o f  G ran t  w h ich

he  w ou ld  have  been  requ ired  to  pe rfo rm  bu t  fo r  B N SF’s  pe rfo rm ance  o f  the

sam e .   B N SF  a rgues  tha t  ou r  reversa l  o f  the  d is t r ic t  co u r t ’s  ru l ings  o n  i t s3

pub l ic  o r  p r iva te  n u isance  c la im s w ou ld  necess i ta te  a  re ins ta tem en t  o f  i t s

un jus t  en r ichmen t  c la im .   W e  ag ree .

In  N .C .  C orf f  P ’sh ip ,  L td .  v .  O xy U SA , Inc . ,  929  P .2d  288 ,  295  (O k la .

C iv .  A pp .  1996) ,  the  cour t  de f ined  un jus t  en r ichm en t :

[A ]  r igh t  o f  recovery under  the  doc t r ine  o f  un jus t  en r ichm en t  i s
essen t ia l ly equ i tab le ,  i t s  bas is  be ing  tha t  in  a  g iven  s i tua t ion  i t
i s  con tra ry to  equ i ty and  good  consc ience  fo r  one  to  re ta in  a
benef i t  w h ich  has  com e to  h im  a t  the  expense  o f  ano ther  .  .  .  .  
[ I t ]  a r ise s  n o t  on ly w here  an  expend i tu re  by one  pe rso n  adds  to
the  p rope r ty o f  ano the r ,  bu t  a lso  w here  the  expend i tu re  saves
the  o ther  f rom  exp ense  o r  loss .

(quo t ing  A m .Ju r .2d  R es t i tu t ion  and  Im p lied  C o ntrac ts  §  3  (1973)) .   T o

recover  fo r  un jus t  en r ichmen t  “ the re  mus t  be  en richmen t  to  ano the r  coup led
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w ith  a  re su l t ing  in jus t ice .”   Tee l  v .  Pub l ic  Se rv .  C o .  o f  O k la . ,  767  P .2d  391 ,

398  (O k la .1985)  (superseded  by s ta tu te  on  o ther  g rounds) .   H ere ,  BN SF

essen t ia l ly a l leges  a  theo ry o f  negat ive  un jus t  en r ichmen t  by a l leg ing  tha t

the  rem edia t ion  i t  under took  saved  G ran t  an  ex pen se  i t  w ou ld  o therw ise

have  had  to  incu r .   B ecause  w e  reve rse  the  d is t r ic t  cou r t  and  re ins ta te  a l l  o f

B N SF’s  c la im s ,  i t  m ay now  be  ab le  to  p rove  i ts  un jus t  en r ichm en t  theo ry.

G ran t ,  in  tu rn ,  a rgues  tha t  because  B N SF a l ready has  lega l  c la im s  tha t

w i l l  cover  the  re l ief  so ugh t ,  i t s  add i t iona l  c la im  fo r  un jus t  enr ichm en t  i s

p roh ib i ted .   H ow ever ,  O k lah om a cour ts  have  sq uare ly re jec ted  th is

argum en t .   N .C .  C orf f  P ’sh ip ,  L td ,  929  P .2d  a t  29 5  (“O klaho m a p roced ure

c lea r ly pe rm its  p lead ing  a l te rna t ive  remed ies ,  ju s t  a s  i t  a l low s  a l te rna t ive

theor ie s  o f  recovery,  a s  long  a s  p la in t i f f s  a re  no t  g iven  doub le  recovery fo r

the  sam e  in ju ry.”) .   T here fo re ,  w h i le  B N SF  is  no t  en t i t led  to  a  doub le

recovery fo r  the  same  in ju r ie s ,  i t  i s  en t i t led  to  pu rsue  i ts  un jus t  en r ichmen t

c la im  as  an  a l te rna t ive  c la im .   W e  reve rse  the  d is t r ic t  cou r t ’s  d ism issa l  o f

B N SF’s  un jus t  en r ichmen t  c la im  and  remand  th is  is sue  fo r  fu r the r

proceed ings .

C .  E v iden t iary  Ru l ings

B N SF a lso  a rgues  tha t  the  d is t r ic t  co u r t  e r red  in  exc lud ing  ce r ta in

tes t imon ia l  an d  docu m en tary ev iden ce .   Spec i f ica l ly,  the  d is tr ic t  cou r t

g ran ted ,  w i thou t  exp lana t ion ,  G ran t ’s  m ot ion  to  ex c lud e  B row nlee’s  ex per t
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op in ion  tha t  the  TL M  B N SF had  removed  w as  T L M  tha t  had  mig ra ted  f rom

G ran t’s  p rope r ty.   T he  d is t r ic t  cou r t  a lso  exc luded  B row nlee ’s  te s t im ony

regard ing  T L M  he  had  pe rsona l ly  v iew ed  on  the  p ro pert ie s  in  ques t ion .  

B N SF  w as  a lso  p roh ib i ted  f rom  p resen t ing  pho tographs  i t  a sse r ts  i l lus t ra te

T L M  m ig ra t ion .   

1 .   E xc lus ion  o f  B row nlee ’ s  Tes t im ony

A s fo r  the  d is tr ic t  cou r t’ s  dec is ion  to  ex c lud e  B row nlee’s  ex per t

op in ion ,  w e  no te  th a t  w hen  “ [ f ]aced  w i th  a  p ro f fe r  o f  exper t  sc ien t i f ic

te s t im ony .  .  .  the  t r ia l  judge  mus t  de te rm ine  a t  the  ou tse t  .  .  .   w he the r  the

exp er t  i s  p ropos ing  to  t e s t i fy to  (1 )  sc ien t if ic  kn ow ledg e  tha t  (2 )  w i l l  a s s is t

the  t r ie r  o f  f ac t  to  unders tand  o r  d e te rm ine  a  f ac t  in  is sue .”   D aubert  v .  

M erre l l  D ow  Pharm aceu t ica ls ,  Inc . ,  509  U .S .  579 ,  592  (19 93) .   In

pe rfo rm ing  th is  ga tekeepe r  ro le ,  the  judge  mus t  a ssess  the  reason ing  and

m ethodo logy under lying  the  exper t ’s  o p in ion ,  then  de term ine  w he ther  i t  i s

sc ien t i f ica l ly va l id  and  app licab le  to  a  pa r t icu la r  se t  o f  f ac ts .   See  id .  a t

592-93 .   W e  rev iew  de  novo  the  is sue  o f  w he the r  the  d is t r ic t  cou rt  app l ied

the  lega l  te s t  p rope r ly,  G oebe l  v .  D enver  and  R io  G rande  W este rn  R .R . ,  215

F .3d  1083 ,  1087  (10 th  C ir .  2000) ,  an d  rev iew  the  d is t r ic t  co u r t ’s  d ec is ion  to

admi t  o r  deny the  te s t im ony unde r  an  abuse  o f  d isc re t ion  s tanda rd ,  G ene ra l

E lec .  C o .  v .  Jo ine r ,  5 22  U .S .  136 ,  143  (1 997) .   

T he  t r ia l  cou r t  has  the  d isc re t ion  to  de term ine  how  to  pe rfo rm  i ts
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ga tekeep ing  func tion .   See  K um ho  T ire  C o . ,  v .  C a rm ichael ,  526  U .S .  137 ,

152  (1999) .   G enera l ly,  the  d is t r ic t  co u r t  pe rfo rm s th is  func t ion  a t  a

D aubert  hea ring ,  a l though  such  a  hea r ing  is  no t  spec if ica l ly requ ired .   See

H ynes  v .  E nerg y W est ,  Inc . ,  211  F .3d  1193 ,  1203-0 4  (1 0 th  C ir .  2000) .  

A l though  the  d is t r ic t  co u r t  has  d isc re t ion  in  the  m anner  in  w h ich  i t

conduc ts  a  D auber t  ana lys is ,  in  o rde r  to  p rov ide  fo r  m ean ingfu l  appe l la te

rev iew  the  d is t r ic t  co u r t  m ust  c rea te  “a  su f f ic ien t ly deve loped  reco rd  in

o rde r  to  a l low  a  de te rm ina t ion  o f  w he the r  the  d is t r ic t  cou r t  p rope r ly app l ied

the  re levan t  law .”   D odge  v .  C o t te r  C orp . ,  328  F .3d  1212 ,  1223  (10 th  C i r .

2003)  (quo ta t ions  om it ted ) .   A bsen t  spec if ic  f ind ings  o r  d iscuss ion  on  the

reco rd ,  i t  is  imposs ib le  to  de te rm ine  o n  ap pea l  w hethe r  the  d is tr ic t  cou r t

“ ‘ca re fu lly and  me t icu lous ly’  rev iew [ed]  the  p ro f fered  sc ien t i f ic  ev idence”

or  in s tead  m ad e  an  “o f f - the-cu f f ”  d ec is ion  to  ad m i t  o r  deny the  exper t

te s t im ony.   G oebe l ,  215  F .3d  a t  1088  (quo t ing  U n i ted  S ta te s  v .  C a l l ,  129

F .3d  1402 ,  1405  (10 th  C i r .  1997)) .

H ere ,  the  d is t r ic t  co u r t  f a i led  to  m ake  any f ind ings  o n  the  reco rd  in

suppor t  o f  i t s  exc lus ion  o f  B row nlee ’s  expe rt  te s t im ony.   H ow ever ,  G ran t

a rgues  tha t  a  r ev iew  o f  the  reco rd  o f  the  tw o-day D auber t  hea r ing  revea ls

f law s  in  B row nlee ’s  m e thodo logy and  exper t  op in ion  tha t  a re  so  pa ten t  and

obv ious  tha t  w e  may have  a  su f f ic ien t  reco rd  upon  w hich  to  rev iew  the

d is t r ic t  cou r t ’s  dec is ion  to  exc lude  B row nlee ’s  op in ion  te s t im ony rega rd ing
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the  m ig ra t ion  o f  the  T L M .   W e  d isag ree .   W ha t  G ran t  is  e ssen t ia l ly a sk ing4

us  to  do  is  to  in fe r  tha t  the  d is t r ic t  cou r t  p rope r ly pe rfo rm ed  i ts  ga tekeep ing

func tion  based  on  the  f ew  s ta temen ts  i t  m ade  and  ques t ions  i t  a sked  du r ing

the  D aubert  hea ring .   T h is  w e  a re  unw il l ing  to  do .   In  the  absence  o f

f ind ings  by the  d is t r ic t  cou r t  to  suppor t  i t s  ru l ing  to  exc lude  th is  ev idence ,

w e  canno t  de term ine  w he ther  i t  ap p l ied  the  re lev an t  law  and  p roper ly

pe rfo rm ed  i ts  ga tekeep ing  func tion .   A ccord ing ly,  w e  reve rse  the  d is t r ic t

cou r t’ s  ru l ing  on  th i s  is sue  and  remand  fo r  fu r the r  p roceed ings .

A s  rega rds  the  d is t r ic t  cou r t ’s  exc lus ion  o f  B row nlee ’s  te s t im ony

concern ing  h is  pe rso na l  obse rva t ion  o f  the  T L M  on  the  p roper t ies  in

quest ion ,  w e  a f f i rm .   A l though  the  exc lus ion  o f  B row nlee ’s  lay tes t im ony is

l is ted  among  the  is sues  B N SF seeks  to  appeal ,  i t  has  f a i led  to  p rov ide

a rgum en ts  o r  au tho r i t ie s  in  suppor t  o f  th is  is sue .   W e  w il l  no t  rev iew  an

issue  in  the  absence  o f  reaso ned  a rgum en ts  advanced  by the  appe l lan t  as  to

the  g rounds  fo r  i t s  appeal .   A n ton io  v .  Sygm a  N e tw ork ,  Inc . ,  458  F .3d  1177 ,

1184  (10 th  C ir .  2006) .   T here fo re ,  absen t  reasoned  a rgum en ta t ion ,  w e

a f f i rm  the  d is t r ic t  cou r t  on  th is  is sue .

2 .   P ho tographs
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A s  for  the  d is t r ic t  cour t ’s  dec is ion  to  exc lude  pho tographs  BN SF

sough t  to  o f f e r  a s  ev idence ,  w e  a re  unab le  to  address  th is  is sue  on  the

reco rd  p rov ided  because  the  cop ie s  o f  the  pho tographs  in  ques t ion  a re  o f

such  poor  qua l i ty they a re  im poss ib le  to  sc ru t in ize  in  any m ean ingfu l

m anner .   B ecause  w e  canno t  rev iew  th is  is sue  on  the  reco rd  be fo re  us ,  w e

af f i rm  the  d is tr ic t  cou r t .    See  Sco t t  v .  H ern ,  216  F .3d  897 ,  912  (10 th  C i r .

2000)  (a f f i rm ing  d is t r ic t  cou r t ,  w here  the  ev iden t ia ry reco rd  be fo re  the

cour t  i s  in su f f ic ien t  to  pe rm it  an  a ssessm en t  o f  an  appe l lan t’s  c la im s  o f

er ro r ) .

D .  Spo l ia t ion

A fte r  rece iv ing  ex tens ive  b r ie f ing ,  and  a f te r  ho ld ing  a  tw o  day

hea ring ,   the  d is t r ic t  cou r t  en te red  an  o rde r ,  w i thou t  ana lys is ,  denying

G ran t’s  m otion  fo r  spo l ia t ion  sanc t ions .   G ran t  appeals  th is  ru l ing  in  the

even t the  d is t r ic t  cou r t ’s  judgm en ts  appealed  by B N SF a re  reve rsed ,

a rgu ing  tha t  the  d is t r ic t  co u r t  e r red  bo th  fac tua l ly and  leg a l ly in  denying  i t s

m otion  fo r  spo l ia t ion  sanc t ions .  

A s  a  th re sho ld  m a tte r ,  B N SF a rgues  tha t  th is  c ross -appeal  is  im prope r

because  c ross -appeals  a re  to  be  d ism issed  w here  they m ere ly p re sen t  an

a l te rna te  g rounds  fo r  a f f i rm ance ,  bu t  do  no t  a sk  tha t  the  judgm en t  be

a l te red  in  any w ay.   See ,  e .g . ,  Ja rv is  v .  N obe l/Sysco  Food  Se rv .  C o . ,  985

F .2d  1419 ,  1426  n .7  (10 th  C ir .  1993 )  (ho ld ing  tha t  d ism issa l  o f  c ross -
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appeal  is  p rope r  w here  a  par ty p re sen ts  a l te rna te  g rounds  to  a f f i rm ,  bu t

does  no t  “ask [ ]  tha t  the  judgm en t  i t se l f  be  a l te red”) .   N one the less ,  w e

conc lude  tha t  the  spo l ia t ion  issue  is  no t  an  a l te rna te  g rounds  fo r  a f f i rm ing

the  judgm en t  on  the  m er i ts .   R a the r ,  re so lu t ion  o f  th is  i ssue  cou ld  re su l t  in

a  poss ib le  d ism issa l  o f  B N SF’s  ac t ion  a s  a  sanc tion ,  and  fo r  reasons  hav ing

no th ing  to  do  w i th  the  ac tua l  m er i ts  o f  B N SF’s  c la im s.   W e the re fo re  tu rn  to

the  spo l ia t ion  is sue  i tse lf .   

W e  rev iew  a  d is t r ic t  cou r t ’s  den ia l  o f  a  mot ion  fo r  spo l ia t ion

sanc t ions  fo r  an  abuse  o f  d isc re t ion .   103  In ves to rs  I ,  L .P .  v .  Square  D  C o . ,

470  F .3d  985 ,  989  (10 th  C ir .  2006) .   In  do ing  so ,  w e  accep t  the  d is t r ic t

cour t ’s  f ac tua l  f ind ings  un le ss  they a re  c lea r ly e rroneous .   A l ls ta te  Ins .  C o .

v .  H am il to n  B each /P ro c to r  S i lex ,  473  F .3d  450 ,  456  (2 nd  C ir .  2007) .   A

spo l ia t ion  sanc tion  is  p rope r  w here  (1 )  a  pa r ty has  a  du ty to  p re se rve

ev idence  because  i t  knew ,  o r  shou ld  have  know n,  tha t  l i t iga t ion  w as

im m inen t ,  and  (2 )  the  adverse  pa r ty w as  p re jud iced  by the  dest ruc t ion  o f

the  ev idence .   103  In ves to rs  I ,  L .P . ,  470  F .3d  a t  989 .  

G ran t’s  a rgum en ts  a re  fou rfo ld .   F i rs t ,  G ran t  a rgues  tha t  the  d is t r ic t

cour t  e r red  a s  a  ma t te r  o f  law  by conc lud ing  tha t  the  spo l ia t ion  doc tr ine

does  no t  app ly in  cases  invo lv ing  the  des truc t ion  o f  an  a l leged  nu isance .  

Second ,  G ran t  a rgues  tha t  the  d is t r ic t  cou r t  e r red  in so fa r  a s  i t  conc luded

tha t  a  f ind ing  o f  bad  fa i th  w as  a  necessa ry p re requ is i te  to  a  f ind ing  tha t
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spo l ia t ion  occurred .   T h ird ,  G ran t  c la im s  tha t  the  d is t r ic t  cou r t  c lea r ly e rred

by f a i l ing  to  f ind  tha t  B N SF b reached  a  du ty to  p re se rve  ev idence  ga the red

in  an t ic ipa t ion  o f  l i t iga t ion .   F ina l ly,  G ran t  c la im s  tha t  the  d is tr ic t  cou r t

c lea r ly e rred  by f a i l ing  to  f ind  tha t  th is  a l leged  des t ruc t ion  o f  ev idence  w as

pre jud ic ia l  to  h is  de fense .  

U pon  rev iew  of  the  record ,  and  upon  con s idera t ion  o f  the  pa r t ie s ’

b r ie f s ,  w e  conclude  tha t  no  reasonab le  f inde r  o f  f ac t  cou ld  de te rm ine  tha t

G ran t  w as  m ean ingfu l ly p re jud iced  by B N SF’s  remova l  and  dest ruc t ion  o f

por t ions  o f  the  TL M  on  i ts  p rope r ty.   T he  g ravamen  o f  G ran t’s  a rgum en t5

regard ing  p re jud ice  i s  tha t  he  canno t  def en d  th i s  law su i t  becau se  B N SF’s

c lean -up  a l tered  the  topography and  s lope  o f  the  lan d ,  an d  p reven ted  h im

f rom  hav ing  the  a l leged  TL M  m igra t ion  m easu red  sc ien t i f ica l ly.   W e  re jec t6

th is  c la im .   B N SF gene ra ted  ex tens ive  documen ta t ion  o f  the  cond it ion  o f

the  land  be fo re  and  du ring  remed ia t ion ,  and  the  f ac tua l  d ispu te  rega rd ing

any change  in  e leva tion  o f  the  remed ia t ion  s i te  amoun ts  to ,  a t  m os t ,  one  and

a  qua rte r  inches .   In  l igh t  o f  th is ,  and  absen t  m ean ingfu l  ev idence  tha t

G ran t  has  been  ac tua l ly,  ra the r  than  m ere ly theo re t ica l ly,  p re jud iced ,  w e
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a f f i rm  the  d is t r ic t  cou rt ’s  den ia l  o f  G ran t’s  m otion  fo r  spo l ia t ion  sanc t ions .  

I I I

In  sum , w e  conclude  tha t  the  d is t r ic t  cou r t  e r red  in  d ism iss ing

B N SF’s  R C R A , pub l ic  n u isance ,  an d  ab a tem en t  c la im s  a t  the  su m m ary

judgm en t  s tage .   W e fu r the r  conc lude  tha t  the  d is t r ic t  co u r t  e r red  in

en te r ing  judgm en t  a s  a  ma t te r  o f  law  as  to  B N SF’s  p r iva te  nu isance  and

un jus t  en r ichmen t  c la im s .   In  l igh t  o f  these  ho ld ings ,  w e  vaca te  the  d is t r ic t

cour t ’s  o rde r  aw ard ing  G ran t  a t to rney f ees .   W e  a lso  a f f i rm  the  d is t r ic t

cou r t’ s  den ia l  o f  G ran t’ s  m ot ion  fo r  spo l ia t ion  sanc t ions .

A ccord ing ly,  w e  R EV E R SE  the  d is t r ic t  cou r t ’s  ru l ings  in  04 -5182

and  04-5190  and  R E M A N D  fo r  fu r the r  p roceed ings .   A s  fo r  case  number

05-5137 ,  w e  A FFIR M  the  d is t r ic t  co u r t .
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