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ORDER

Before  TACHA, GORSUCH, and  HOLMES,  Circuit Judges.

Upon consideration of the parties’ jurisdictional memorandum briefs, the

related documents, and the file as a whole, the court orders that these appeals be

dismissed as untimely.   
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In district court case  06-CR-244, Ms. James pled guilty to a charge of wire

fraud.  Judgment was entered on July 5, 2007.  In district court case 05-CR-182,

Ms. James pled guilty to a supervised release violation.  Judgment in that matter

was entered on June 19, 2007.  On August 23, 2007, Ms. James filed a  pro se

notice of appeal, referencing both of her district court cases.  The district court

docketed the notice of appeal in both cases and this court opened two appeals: 07-

1349 (the appeal from the wire fraud conviction) and 07-1350 (the appeal from

the supervised release violation).  

On August 28, 2007, this court issued an order (directed to Ms. James’s

counsel) ordering Ms. James to file a memorandum showing cause why her

appeals should not be dismissed as untimely, and also directing the government to

file a response to that memorandum.  Although we sua sponte granted additional

time for Ms. James to respond, no response was filed and, on November 2, 2007,

both appeals  were dismissed for lack of prosecution.

Subsequently, on Ms. James’s pro se  motion for reinstatement (which

included a pro se  jurisdictional memorandum, pursuant to the court’s order of

August 28, 2007), the court reinstated both appeals, appointed counsel to

represent Ms. James, and directed counsel to file a supplemental jurisdictional

memorandum brief in response to the court’s August 28 order.  Ms. James has

filed her memorandum brief and the government has filed a brief in response.  
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The parties do not dispute that Ms. James’s notice of appeal was not filed

within the time prescribed by Fed. R. App. P. 4 (b).  Although the filing of a

timely notice of appeal in a criminal proceeding is no longer considered a

jurisdictional requirement, it remains an inflexible claims-processing rule.  See

United States v. Garduño , 506 F.3d 1287, 1291 (10th Cir. 2007).   The timeliness

issue was raised, sua sponte, in this court’s order of August 28, 2007, prior to the

decision in United States v. Mitchell, 518 F.3d 740 (10th Cir. 2008).   Given  the

circumstances of these appeals, the court concludes that Mitchell does not

preclude consideration of the timeliness issue under  Fed. R. App. P. 4 (b).  The

court further concludes that the cases cited by Ms. James in support of her

assertion that she is entitled to a delayed appeal are inapposite as those cases were

decided in the context of post-conviction habeas proceedings.

APPEALS DISMISSED. 

Entered for the Court
ELISABETH SHUMAKER, Clerk of Court

by:
Christine Van Coney
Counsel to the Clerk
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