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ORDER

Before HARTZ, TYMKOVICH , and HOLMES , Circuit Judges.

The defendant appeals the denial of his motion filed pursuant to Fed. R.

Civ. P. 60(b)(4) in this criminal matter.  We deny leave to proceed on appeal in

forma pauperis and dismiss the appeal.

After the defendant’s convictions were affirmed on appeal and post-

conviction relief denied under 28 U.S.C. § 2255, the defendant filed a pleading in

the district court entitled “Motion to Void Conviction on Jurisdiction Grounds

Under Federal Rules of Civil Procedure 60(b)(4).”  The district court denied the

motion, concluding that Rule 60(b) does not provide relief in a criminal case. 

The court also denied the defendant’s motion to proceed on appeal in forma

pauperis because the appeal was not taken in good faith.  
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The defendant appeals the district court’s order denying relief and renews

his application to proceed in forma pauperis.  

The district court did not err in denying Rule 60(b) relief.  Such relief is

not available in a criminal case.  See United States v. Mosavi, 138 F.3d 1365,

1366 (11th Cir. 1998) (“Rule 60(b) simply does not provide relief from judgment

in a criminal case ....”); United States v. Spry, 2008 WL 41063 (10th Cir. Jan. 2,

2008) (unpublished) (“Rule 60(b) has no applicability to criminal proceedings

....”) (citing to Mosavi).   

In addition, the district court correctly determined that the defendant may

not proceed in forma pauperis.  Fed. R. App. P. 24(a)(3) provides that:

“A party who was permitted to proceed in forma
pauperis in the district-court action, or who was
determined to be financially unable to obtain an
adequate defense in a criminal case, may proceed on
appeal in forma pauperis without further authorization,
unless:

(A) the district court – before or after the
notice of appeal is filed – certifies that the
appeal is not taken in good faith ....

See also 28 U.S.C. § 1915(a)(3) (“An appeal may not be taken in forma pauperis

if the trial court certifies in writing that it is not taken in good faith.”).

Because the relief sought is not available, the district court correctly

determined that the appeal is not taken in good faith.  See Coppedge v. United

States, 369 U.S. 438, 446 (1962) (“‘[G]ood faith” in this context must be judged
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by an objective standard.  We consider a defendant’s good faith in this type of

case demonstrated when he seeks appellate review of any issue not frivolous.”)

(emphasis in the original).

The defendant’s renewed application to proceed in forma pauperis is

DENIED  and this appeal is DISMISSED . 

Entered for the Court
ELISABETH A. SHUMAKER, Clerk

Ellen Rich Reiter
Deputy Clerk/Jurisdictional Attorney
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