
UNITED STATES COURT OF APPEALS

FOR THE TENTH CIRCUIT

In re:

OSCAR SCULL,

Movant.

No. 07-2269
(D.C. No. CV 04-0636 BB/LFG)

(D. N.M.)

ORDER
Filed January 2, 2008

Before BRISCOE, MURPHY, and HARTZ, Circuit Judges.

Oscar Scull filed a motion in district court pursuant to Federal Rule of Civil

Procedure 60(b)(6), which the district court determined was actually an attempt to

file a second or successive 28 U.S.C. § 2255 motion, and transferred the motion

to this court, see Spitznas v. Boone, 464 F.3d 1213, 1216-17 (10th Cir. 2006). 

Mr. Scull has filed a motion for remand, arguing that the district court should not

have construed his Rule 60(b) motion as a second or successive § 2255 motion

because he is challenging the government’s conduct in his prior habeas

proceeding, and not his underlying conviction.  We deny the motion. 

Mr. Scull’s first § 2255 motion was filed in June 2004 and dismissed by the

district court in January 2005.  This court denied his request for a certificate of

appealability, and the United States Supreme Court denied his petition for a writ
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of certiorari.  In March 2007, Mr. Scull sought authorization from this court to

file a second § 2255 motion in district court.  We denied authorization on

March 23, 2007.  One month later, on April 23, Mr. Scull filed the Rule 60(b)

motion that is at issue in this case. 

In his Rule 60(b) motion, Mr. Scull argued that the government had

concealed information during his trial about another person, Mr. Achon, who was

living in Mr. Scull’s house when Mr. Scull was indicted as part of a conspiracy on

drug-related charges, including the manufacture and distribution of crack cocaine. 

He claimed that he just recently learned of the government’s deception and that

this misconduct tainted his earlier habeas proceeding.  But he also asserted that

“[h]ad the jury known that Mr. Achon also resided at the home, reasonable doubt

would have existed as to any involvement of Mr. Scull in the alleged drug

conspiracy.”  Rule 60(b) Motion at 1.  As the district court correctly recognized,

“[t]his is just the sort of allegation that the Tenth Circuit found in Spitznas to

constitute a second or successive petition.”  Transfer Order at 3.  Moreover,

Mr. Scull’s Rule 60(b) argument is virtually identical to the argument presented

in his authorization to file a second or successive § 2255 motion, which this court

rejected a month prior to the filing of the 60(b) motion.  See Case No. 07-2063,
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Order filed on March 23, 2007.  Because the district court correctly construed

Mr. Scull’s Rule 60(b) motion as an attempt to file a second or successive § 2255

motion without authorization, the motion for remand is DENIED.

Entered for the Court

ELISABETH A. SHUMAKER, Clerk

Appellate Case: 07-2269     Document: 0101101472     Date Filed: 01/02/2008     Page: 3     


		Superintendent of Documents
	2014-11-20T19:05:03-0500
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




