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Gabriel Rodriguez-Aguirre, a federal prisoner, filed a pro se petition for a

writ of habeas corpus under 28 U.S.C. § 2241 in the United States District Court

for the Central District of California.  That court construed the petition as a

motion to vacate, set aside, or correct sentence pursuant to 28 U.S.C. § 2255 and

transferred it to the District of New Mexico, where Mr. Rodriguez-Aguirre was

sentenced.  The district court in New Mexico agreed that the filing was a § 2255 

habeas petition, but because Mr. Rodriguez-Aguirre had previously filed such a

petition and had not obtained the prerequisite authorization from this court for

filing a second or successive, see 28 U.S.C. § 2255, para. 8, transferred it here

under 28 U.S.C. § 1631.  See Coleman v. United States, 106 F.3d 339, 341

(10th Cir. 1997) (per curiam).  Mr. Rodriguez-Aguirre has since moved to remand

his petition to the district court or, alternatively, withdraw or amend it, claiming
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that it should have been filed under Federal Rule of Civil Procedure 60(b)

because it alleges a defect in the integrity of his original habeas proceeding.

We have reviewed Mr. Rodriguez-Aguirre’s materials and agree that his

pleading is a second or successive § 2255 petition.  Initially, we deny his motions

to withdraw or amend because he acknowledges that a new pleading filed under

Rule 60(b) would be “based on the same factual and legal argument raised” in his

petition.  Pet. to Voluntary Withdraw Action at 2; see also Mot. Requesting

Permission to Amend at 3 (“amendment will be strictly limited in scope and

substance to Petitioner’s factual and legal argument related to such claim”).  And

because Mr. Rodriguez-Aguirre has not pleaded a true Rule 60(b) claim, but

alleges in substance a second or successive habeas claim, we deny his motion for

remand.

Mr. Rodriguez-Aguirre was convicted on drug-related offenses, and his

convictions were affirmed on appeal.  United States v. Rodriguez-Aguirre,

108 F.3d 1228 (10th Cir. 1997), cert. denied , 522 U.S. 847 (1997).  He has since

sought federal habeas relief three times, all to no avail.  United States v.

Rodriguez-Aguirre, No. 06-2209 (10th Cir. Sept. 13, 2006); United States v.

Rodriguez-Aguirre, No. 06-2051 (10th Cir. Mar. 31, 2006); United States v.

Rodriguez-Aguirre,  30 F. App’x 803 (10th Cir. 2002).  At issue here is his first

§ 2255 petition.  Mr. Rodriguez-Aguirre filed that first petition in October of

1998 and later moved to add an additional claim in November of 1999.  The

Appellate Case: 07-2270     Document: 0101110884     Date Filed: 01/15/2008     Page: 2



-3-

district court denied his motion to add the claim, however, reasoning that he had

been aware of the facts underlying his omitted claim when he filed his petition,

but waited over a year before moving to add the claim.  See United States v.

Rodriguez-Aguirre, No. 98-1195 LH/LCS (D. N.M. Dec. 7, 1999) (order denying

motion to amend), attached to Pet. for Habeas Corpus, Ex. 9. 

Mr. Rodriguez-Aguirre now argues that this ruling manifests a defect in the

integrity of the proceeding.  Specifically, he contends that the claim he sought to

add was omitted on account of his habeas attorney’s incompetence; that the

district court knew or should have known his attorney was incompetent; and that

based on the court’s knowledge, it should have granted his motion to add the

omitted claim.

“[W]hen a Rule 60(b) motion attacks, not the substance of the federal

court’s resolution of a claim on the merits, but some defect in the integrity of the

federal habeas proceedings,” the motion is not a successive habeas petition,

Gonzalez v. Crosby , 545 U.S. 524, 532 (2005), and is not subject to § 2255,

paragraph 8, see United States v. Nelson , 465 F.3d 1145, 1149 (10th Cir. 2006)

(applying Gonzalez to a successive § 2255 petition).  But the talismanic

invocation of language suggesting a defect in the integrity of federal habeas

proceedings will not suffice to transform a second or successive habeas petition

into a putative Rule 60(b) motion.  See Spitznas v. Boone , 464 F.3d 1213, 1215-16

(10th Cir. 2006). 
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Here, despite Mr. Rodriguez-Aguirre’s efforts to frame his pleading under

Rule 60(b), his arguments are squarely those of a second or successive habeas

petition.  Indeed, regardless of whether or not the district court knew his attorney

was incompetent, “an attack based on . . . habeas counsel’s omissions ordinarily

does not go to the integrity of the proceedings, but in effect asks for a second

chance to have the merits determined favorably.”  Gonzalez, 545 U.S. at 532 n.5

(citation omitted).  And even if the district court had known his attorney was

incompetent, his petition remains successive because a purported Rule 60(b)

motion seeking leave to present a claim omitted from an original habeas petition

“is in substance a successive habeas petition.”  Id. at 530-31.  Thus, because the

petition can be construed only as a second or successive § 2255 petition, we

DENY the motion for remand, and this matter is terminated.  All outstanding

motions are denied as moot.

Entered for the Court

ELISABETH A. SHUMAKER, Clerk 
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