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ORDER

Before BRISCOE , GORSUCH , and HOLMES , Circuit Judges.

This matter comes on for consideration of the parties’ responses to this

court’s jurisdictional show cause order.  Upon consideration thereof, this appeal

is dismissed for lack of appellate jurisdiction.

Judgment was entered on September 6, 2007.  The notice of appeal was

filed one day late on November 6.  See Fed. R. App. P. 4(a)(1)(B) (“When the

United States or its officer or agency is a party, the notice of appeal may be filed

by any party within 60 days after the judgment or order appealed from is

entered.”).
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In response to this court’s jurisdictional show cause order, the appellant

argues that, for numerous reasons, this court should apply equitable tolling to

allow her appeal to proceed.  However, the court “has no authority to create

equitable exceptions to jurisdictional requirements.”  Bowles v. Russell, 127 S.Ct.

2360, 2366 (2007).

Even if this court were able to apply equitable tolling, the reasons given by

the appellant lack merit.  The appellant argues that her late filing should be

forgiven because she was unable to complete the financial documents due to her

poor health.  However, the financial documents needed to apply for in forma

pauperis status need not be filed simultaneously with the notice of appeal.  See

Fed. R. App. P. 3(a)(1) (“An appeal permitted by law as of right from a district

court to a court of appeals may be taken only by filing a notice of appeal with the

district clerk within the time allowed by Rule 4.”); Fed. R. App. P. 3(a)(2) (“An

appellant’s failure to take any step other than the timely filing of a notice of

appeal does not affect the validity of the appeal, but is ground only for the court

of appeals to act as it considers appropriate, including dismissing the appeal.”). 

See also Parissi v. Telechron , 349 U.S. 46, 47 (1955) (“The payment of filing and

docketing fees is not a jurisdictional requirement of Rule 3.”) (cited by this court

in Daly v. United States, 109 Fed. Appx. 210, 212 (10th Cir. 2004)

(unpublished)).
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The appellant also argues that she relied on the district court’s actions in

accepting the notice of appeal and the accompanying documents in believing that

her appeal had been perfected.  However, the district court may only grant an

extension of time if the party moves no later than 30 days after the prescribed

time and only upon a finding of excusable neglect and good cause.  See Fed. R.

App. P. 4(a)(5); Fed. R. App. P. 26(c) (providing that a court may only grant an

extension of time to file an appeal as authorized by Rule 4).  Thus the mere

ministerial act of accepting the notice of appeal does not constitute granting an

extension of time.  See Mayfield v. United States Parole Commission , 647 F.2d

1053, 1055 (10th Cir. 1981) (“We do not concur with the position that the mere

acceptance and filing of a notice of appeal by a district court is tantamount to the

granting of the requisite extension of time.  The rule clearly demands a judicial

involvement in the determination that excusable neglect does exist, whereas the

acceptance of a notice of appeal for filing is a mere clerical function.”) (quotation

marks omitted) (quoting United States v. Lucas, 597 F.2d 243. 245 (10th Cir.

1979)).

The plaintiff also contends that the district court should have notified her

that her appeal was late.  The district court does not have a duty to so notify a

party.  It is counsel’s obligation to be familiar with the rules.  See Certain

Underwriters at Lloyds of London v. Evans, 896 F.2d 1255, 1258 (10th Cir. 1990)

(“[A]n appellant has a duty to familiarize himself with the appellate rules.”).
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Because a timely notice of appeal in a civil case is both mandatory and

jurisdictional, Bowles, 127 S.Ct. at 2363, 2366, this appeal is DISMISSED .

Entered for the Court
ELISABETH A. SHUMAKER, Clerk

Ellen Rich Reiter
Deputy Clerk/Jurisdictional Attorney
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