
UNITED STATES COURT OF APPEALS

FOR THE TENTH CIRCUIT

In re:

TRISTAN T. MITCHELL,

Movant.

No. 07-3328
(D.C. Nos. 07-CV-4080-JAR &

02-CR-40098-JAR)
(D. Kan.)

ORDER
Filed January 11, 2008

Before LUCERO , TYMKOVICH , and GORSUCH , Circuit Judges.

Tristan T. Mitchell has filed a motion for remand.  In November 2007,

Mr. Mitchell filed a 28 U.S.C. § 2255 motion, which the district court transferred

to this court because it concluded that Mr. Mitchell was attempting to file a

second or successive § 2255 motion without obtaining prior authorization from

this court as required by 28 U.S.C. § 2244(b)(3).  Mr. Mitchell argues in his

motion for remand that the district court erred by treating his § 2255 motion as a

successive § 2255 motion.  We agree and grant the motion.

Mr. Mitchell was convicted in June 2003 of possession with intent to

distribute heroin.  He was sentenced to 168 months’ imprisonment.  In July 2004,

this court affirmed his conviction, which he had challenged on direct appeal. 
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In November 2004, the United States Supreme Court denied his petition for a writ

of certiorari.

On April 30, 2007, Mr. Mitchell filed a motion pursuant to Fed. R. Civ. P.

60(b)(5) & (6) in district court.  On May 24, the district court entered an order,

which construed the Rule 60(b) motion as a § 2255 motion, and overruled the

motion as untimely.  On November 2, Mr. Mitchell filed a § 2255 motion in

district court, which the district court transferred here in order for Mr. Mitchell to

seek authorization to file a second or successive § 2255 motion.  

Mr. Mitchell is entitled to remand, however, because the district court

failed to follow the procedure set forth in Castro v. United States, 540 U.S. 375,

383 (2003), when it recharacterized his Rule 60(b) motion as a § 2255 motion.  In

Castro , the Court held that

[W]hen a court recharacterizes a pro se  litigant’s motion as a first
§ 2255 motion . . . the district court must notify the pro se  litigant
that it intends to recharacterize the pleading, warn the litigant that
this recharacterization means that any subsequent § 2255 motion will
be subject to the restrictions on “second or successive” motions, and
provide the litigant an opportunity to withdraw the motion or to
amend it so that it contains all of the § 2255 claims he believes he
has.  

540 U.S. at 383.  The remedy for the district court’s failure to follow this

procedure is that the recharacterized motion “cannot be considered to have

become a § 2255 motion for purposes of applying to later motions the law’s

‘second or successive’ restrictions.”  Id.  Accordingly, the § 2255 motion that
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Mr. Mitchell filed in November 2007 does not constitute a second or successive

motion, and the district court should not have transferred it to this court.  The

motion for remand is GRANTED, and the matter is terminated.

Entered for the Court

ELISABETH A. SHUMAKER, Clerk
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