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UNITED STATES COURT OF APPEALS

FOR THE TENTH CIRCUIT

In re:

MARY FRANCES BENNETT,
a/k/a Mary Deal, a/k/a Freonia
Hampton,

Movant.

No. 07-6300
(D.C. No. 89!CR!132!R)

ORDER

Before KELLY , BRISCOE , and HARTZ, Circuit Judges.

Movant Mary Frances Bennett, a federal prisoner proceeding pro se, has

filed a motion for authorization to file a second or successive 28 U.S.C. § 2255

motion to vacate, set aside or correct her sentence.  We dismiss the motion

because Ms. Bennett does not need authorization from this court to file her § 2255

motion.  

Ms. Bennett was convicted in 1989 of using or carrying a firearm during

and in relation to a drug trafficking offense and conspiracy to distribute cocaine

base.  She was sentenced to 380 months.  Her convictions were affirmed on

appeal.  See United States v. Bennett, No. 89-6352, 1991 WL 47107 (10th Cir.

Mar. 20, 1991) (unpublished).  In 1997, Ms. Bennett filed a Fed. R. Civ. P. 60(b)
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motion challenging the trial court’s jurisdiction.  The district court denied relief

and this court affirmed.  See United States v. Bennett, No. 97-6063, 1997 WL

748663 (10th Cir. Dec. 3, 1997) (unpublished).  In this court’s decision, we noted

that “Ms. Bennett’s motion states unequivocally that it is not to be construed as a

motion under 28 U.S.C. § 2255, an insistence firmly maintained on appeal.”  Id .

at **1.  In 2002, Ms. Bennett filed a petition for a writ of mandamus, which the

district court denied as an attempt to file an untimely § 2255 motion.  

In January 2006, Ms. Bennett sought leave from this court for authorization

to file a second or successive § 2255 motion.  We ruled that authorization from

this court was unnecessary because the district court had not followed the

required process for recharacterizing Ms. Bennett’s motion as a first § 2255.  See

Castro v. United States, 540 U.S. 375, 383 (2003) (holding that a district court

may not recharacterize a pro se litigant’s motion as a first § 2255 motion unless it

first “notifies the litigant that this recharacterization means that any subsequent

§ 2255 motion will be subject to the restrictions on second or successive motions,

and provides the litigant an opportunity to withdraw the motion or amend it so

that it contains all the § 2255 claims he believes he has.”).  The Supreme Court

held that the appropriate remedy for a district court’s failure to provide such

notice is that the recharacterized “motion cannot be considered to have become a

§ 2255 motion for purposes of applying to later motions the law’s ‘second or

successive’ restrictions.” Id . at 383.  
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Since entry of our order in February 2006, there is no record of Ms. Bennett

having filed a § 2255 motion in district court.  Accordingly, the reasoning of our

earlier order continues to apply as Ms. Bennett has not filed a motion that would

count for purposes of applying “the law’s ‘second or successive’ restrictions.”  Id . 

Because Ms. Bennett does not require authorization from this court to file her

§ 2255 motion in district court, her request for authorization is DISMISSED as

unnecessary, and the matter is terminated.

 
Entered for the Court

ELISABETH A. SHUMAKER, Clerk
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