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UNITED STATES COURT OF APPEALS

FOR THE TENTH CIRCUIT

In re:

EMBRY JAY LOFTIS,

Movant.

No. 07-7113

ORDER

Before BRISCOE , EBEL , and O’BRIEN , Circuit Judges.

An Oklahoma court sentenced Embry Jay Loftis to fifteen years in prison

for distributing cocaine base.  He filed his first petition for federal habeas relief

under 28 U.S.C. § 2254 on July 19, 2004, but that petition was denied, Loftis v.

Higgins, No. CIV-04-322-FHS (E.D. Okla. Sept. 12, 2006), and we denied a

certificate of appealability, Loftis v. Higgins, No. 06-7099 (10th Cir. Feb. 26,

2007).  On November 7, 2007, Mr. Loftis filed a habeas petition under 28 U.S.C.

§ 2241 in the district court, Loftis v. Okla. Dep't of Corr., No. CIV-07-377-RAW

(E.D. Okla.), but the district court has not yet issued a decision on that petition. 

In the meantime, Mr. Loftis has filed in this court a pro se motion for

authorization to file a second or successive § 2254 petition, claiming that his trial

and appellate attorneys were ineffective and that the prosecution failed to disclose

exculpatory evidence.
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Under the strict criteria of the Antiterrorism and Effective Death Penalty

Act of 1996, any “claim presented in a second or successive habeas corpus

application under section 2254 that was presented in a prior application shall be

dismissed.”  28 U.S.C. § 2244(b)(1).  Any claim not presented in a prior habeas

application shall be dismissed unless it is based on a new rule of constitutional

law made retroactive to cases on collateral review by the Supreme Court that was

previously unavailable, id. § 2244(b)(2)(A), or on facts previously undiscoverable

through the exercise of due diligence that would establish by clear and convincing

evidence that the applicant was not guilty of the offense, id. § 2244(b)(2)(B).

Neither of Mr. Loftis’s claims warrant authorization under § 2244(b)(2). 

Although he makes a bald assertion that his claims are based on a new, retroactive

rule of constitutional law, he cites no such principle.  And although he bases his

claims on recently obtained court records and trial transcripts, this evidence must

do more than merely suggest some error; it must establish that he was actually

innocent of distributing cocaine base.  See LaFevers v. Gibson , 238 F.3d 1263,

1265 n.4 (10th Cir. 2001).  Mr. Loftis's allegations of ineffective assistance of

counsel and discovery violations fall far short of establishing his innocence or

otherwise satisfying § 2244(b)(2).  Consequently, we DENY his motion for

authorization to file a second or successive § 2254 petition.  This denial of 
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authorization is not appealable and may not be the subject of a petition for

rehearing or for a writ of certiorari.  See 28 U.S.C. § 2244(b)(3)(E).

Entered for the Court

ELISABETH A. SHUMAKER, Clerk
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