
UNITED STATES BANKRUPTCY APPELLATE PANEL

OF THE TENTH CIRCUIT

IN RE GREGORY RANCH,  a
Partnership, GREGORY ROCK
HOUSE RANCH, MARJORIE
PARRISH GREGORY, DEBORAH
LYN GREGORY, and DONALD
WAYNE GREGORY,

Debtors.
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GREGORY RANCH,  a Partnership,
GREGORY ROCK HOUSE RANCH, 
LLC, MARJORIE PARRISH
GREGORY, DEBORAH LYN
GREGORY, and DONALD WAYNE
GREGORY,

Appellants - Cross-
Appellees,

Bankr. No. 05-15405-m11
    Chapter 11

v. ORDER DENYING LEAVE AND
DISMISSING APPEAL AND CROSS-

APPEAL
CARLSBAD NATIONAL BANK,

Appellee - Cross-
Appellant,

and

CLARK GLENN and GLENN’S
WATER WELL SERVICE,

Appellees.

February 28, 2008

Before MICHAEL, BROWN, and McNIFF, Bankruptcy Judges.

On January 8, 2008, this Court issued its Order to Show Cause Why Appeal

Should Not Be Considered For Dismissal as Interlocutory (“Order to Show

Cause”).  On January 23, 2008, the Debtors-Appellants Gregory Ranch, a
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Partnership, Gregory Rock House Ranch, LLC, Marjorie Parrish Gregory,

Deborah Lyn Gregory, and Donald Wayne Gregory filed their Response to the

Order to Show Cause and Motion for Leave to Appeal (“Motion for Leave”).  

On January 31, 2008, Appellees Clark Glenn and Glenn’s Water Well

Service (collectively, “Glenn”) filed a Reply to the Motion for Leave (the “Clark

Reply”).  On February 4, 2008, the Appellee-Cross-Appellant Carlsbad National

Bank (“CNB”) also filed a Reply to the Motion for Leave (the “CNB Reply”).

The Order Appealed From

The Appellants seek leave to appeal the 1) Memorandum Opinion and 2)

Order Denying Confirmation of Second Amended Jointly Administered Debtors’

Plan of Reorganizaion (sic), as Amended, each entered December 21, 2007, by the

United States Bankruptcy Court for the District of New Mexico (collectively, the

“Order”).  The Order denied confirmation to each of the five jointly administered

debtors’ plans, based on their failure to comply with 11 U.S.C. § 1129(a)(10).  

Appellants’ plans had separately classified Glenn’s claim as an impaired

class, and Glenn voted to reject them.  Appellants then attempted to proceed

under 11 U.S.C. § 1129(b) in order to cram down plan confirmation over Glenn’s

rejection.  In doing so, Appellants plans artificially impaired CNB’s claim for the

purpose of manufacturing an accepting vote from a non-insider, impaired class of

claims.  This approach was rejected by the bankruptcy court, and led to the denial

of plan confirmation.

First, the Order determined that Glenn was an impaired creditor pursuant to

11 U.S.C. § 1124 due to the fact that the proposed plans would pay Glenn’s

claims over time rather than in a lump sum, and then only in the event the debtors

were unsuccessful in having Glenn’s claims overturned on appeal.  Second, the

Order determined that CNB’s claim was not actually impaired based on the fact

that the only change to CNB’s claim in the proposed plans was the inclusion of an

additional default notice provision in the event of debtors’ default thereunder,
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while leaving all other of CNB’s rights intact.  The court characterized this

change as “engineered” and “minimally impairing” “gerrymandering,” as each of

the debtors would necessarily possess actual knowledge of any such default due to

their interrelatedness as well as the interrelatedness of their plans.  See Order at

5-8.  

Consequently, the Order did not allow CNB to vote as an impaired class in

favor of the proposed plans, stating “[i]t is clear that the Debtors included this

provision in order to qualify CNB’s class of claims as an impaired class and

technically satisfy 11 U.S.C. § 1129(a)(10) and cram down their Plans in the face

of rejecting classes.”  See Order at 8.  As a result, the court denied confirmation

of each of the proposed plans on that basis alone, and “[declined] to address

Glenn’s other objections to confirmation.”  Order at 10.

CNB premises its cross-appeal on the ground that by deeming its claim

artificially impaired, the Order thwarted it from voting on the debtors’ plans,

which resulted in their failure to be confirmed.

The Motion for Leave

Appellants concede that while orders denying plan confirmation are

generally not final for purposes of appeal, “that the decisions underlying the

denial of confirmation of plan are final decisions, and the [Order] is thus

appealable.”  Motion for Leave at 2.  CNB also argues in support of the Order’s

finality, that as it was not able to vote on the Appellants’ plans due to the court’s

finding of artificial impairment, “[s]uch a decision is clearly final as it pertains to

[CNB’s] rights in the bankruptcy case.”  CNB Reply at 3.

This Court has jurisdiction to hear appeals from final orders, final collateral

orders, and, with leave of court, interlocutory orders.  28 U.S.C. § 158;

Personette v. Kennedy (In re Midgard Corp.), 204 B.R. 764, 768 (10th Cir. BAP

1997).  An order is considered final if it “‘ends the litigation on the merits and

leaves nothing for the court to do but execute the judgment.’”  Quackenbush v.
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Allstate Ins. Co., 517 U.S. 706, 712 (1996) (quoting Catlin v. United States, 324

U.S. 229, 233 (1945)).  The Order denies confirmation of the Appellants’ second

amended plan.  As such, it does not end the litigation on the merits and is

therefore not a final order.  See In re Simons, 908 F.2d 643, 644-45 (10th Cir.

1990).  

Furthermore, the Order expressly declined to proceed to address Glenn’s

other objections to plan confirmation as it was unnecessary due to the dispositive

nature of the impairment question.  The Order contemplates the filing of revised

plans.  See Order at 10.  As such, resolution of the Order at this stage appears

unwarranted as the issue of confirmation will likely again be addressed at a

subsequent time.

As this Court has stated:

Leave to hear appeals from interlocutory orders should be granted
with discrimination and reserved for cases of exceptional
circumstances.  Appealable interlocutory orders must involve a
controlling question of law as to which there is substantial ground for
difference of opinion, and the immediate resolution of the order may
materially advance the ultimate termination of the litigation.

Personette, 204 B.R. at 769.  The Appellants have not shown that the instant

appeal involves a controlling question of law or that immediate resolution of this

appeal would materially advance the ultimate termination of the litigation.  This

Court will therefore decline to grant leave to appeal the Order.

Insofar as CNB seeks to appeal the court’s denial of its ability to vote on

non-confirmed plans, its cross-appeal is now moot.  As stated above, Appellants

may propose subsequent plans, upon which it is as yet undetermined as to whether

CNB will be able to vote.  It remains to be seen how CNB’s claim will be treated

in any subsequent plan incarnation.
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Accordingly, it is HEREBY ORDERED that:

(1) The Motion for Leave is DENIED.

(2) This appeal is DISMISSED.

(3) The cross-appeal is DISMISSED as MOOT.

For the Panel:

Barbara A. Schermerhorn, Clerk of Court

By:

Deputy Clerk
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