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UNITED STATES COURT OF APPEALS

FOR THE TENTH CIRCUIT

In re:

BRIAN ANDERSON,

Movant.

No. 08-1025

ORDER

Before LUCERO , McCONNELL , and HOLMES , Circuit Judges.

Movant Brian Anderson, a Colorado state prisoner proceeding pro se, has

filed a motion for authorization to file a second or successive 28 U.S.C. § 2254

habeas corpus petition under 28 U.S.C. § 2244(b).  We deny authorization.

Anderson was convicted in 1990 of attempt to commit first-degree murder,

second-degree kidnaping, and aggravated motor vehicle theft.  He was sentenced

to ninety-six years’ imprisonment.  He filed a § 2254 petition collaterally

challenging that conviction in 1998.  The district court denied the § 2254 petition,

and this court denied him a certificate of appealability.  Anderson v. Novak, No.

01-1173 (10th Cir. Nov. 20, 2001) (unpublished).

Anderson now seeks authorization to file a second § 2254 petition in

district court.  See 28 U.S.C. § 2244(b)(3).  To obtain permission to file a second

or successive § 2254 petition, Anderson must show that he has not raised his
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Claims based on new facts must be brought within one year of the1

discovery of the evidence.  28 U.S.C. § 2244(d)(1)(D).  Compliance with this
time limitation, however, is not determined by the circuit court on a motion for
authorization, but by the district court if the circuit court has first found that the

(continued...)

-2-

claim in a previous habeas petition, 28 U.S.C. § 2244(b)(1), and that his new

claim either “relies on a new rule of constitutional law, made retroactive to cases

on collateral review by the Supreme Court, that was previously unavailable,” id .

§ 2244(b)(2)(A), or depends on facts, previously undiscoverable through the

exercise of due diligence, that would establish by clear and convincing evidence

that he was not guilty of the offense, id . § 2244(b)(2)(B).

We take the following facts from the 1999 magistrate judge’s

recommendation to deny Anderson’s first § 2254 motion.  Anderson robbed a

Burger King restaurant in Colorado, kidnaped the store manager and stole his car. 

After a short drive, he ordered the manager out of the car and shot him in the

head.  Two days later, in Nebraska, Anderson was caught speeding in the

manager’s car.  He led police on a chase, during which he fired shots at the police

before he was captured.  Anderson was convicted in Colorado for the theft,

kidnaping and shooting in Colorado.

In his motion for authorization, which he asserts is based on new evidence,

Anderson claims that he learned for the first time in August 2004, that Nebraska

had dismissed the charges brought against him related to the police chase and

shooting there.   He argues that the Colorado courts should not have assumed the1
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(...continued)1

movant has satisfied the requirements for authorization.  In re McDonald , __ F.3d
__, 2008 WL 89951, *3 (6th Cir. Jan. 10, 2008); 28 U.S.C. § 2244(b)(3) and
(b)(4).

-3-

truth of the Nebraska allegations because he was never tried for that conduct. 

Based on this, he wishes to assert claims that he (1) was denied counsel; (2) his

due process rights were violated; (3) he was denied a trial; (4) the burden of proof

was improperly shifted to him; (5) there were discovery violations; and

(6) evidence was improperly admitted.  

These claims do not meet the requirements of § 2244(b)(2)(A).  The

evidence on which he relies -- the 2004 discovery that charges in Nebraska had

been dismissed -- is either not new or was previously discoverable through the

exercise of due diligence.  Further, this evidence fails to establish by clear and

convincing proof that he is not guilty of the offenses for which he was convicted.

Accordingly, we DENY Anderson leave to file a second or successive

§ 2254 petition.  This denial of authorization is not appealable and may not be the

subject of a petition for rehearing or for a writ of certiorari.  See 28 U.S.C.

§ 2244(b)(3)(E).

Entered for the Court

ELISABETH A. SHUMAKER, Clerk

Appellate Case: 08-1025     Document: 0101131501     Date Filed: 02/20/2008     Page: 3     


	Page 1
	1
	4

	Page 2
	Page 3

		Superintendent of Documents
	2014-11-25T20:04:12-0500
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




