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UNITED STATES COURT OF APPEALS

FOR THE TENTH CIRCUIT

In re:  JAMES F. CLEAVER,

Petitioner No. 08-1087

ORDER

Before HARTZ, O’BRIEN, and HOLMES, Circuit Judges.

James Cleaver, a pro se federal prisoner, seeks leave to file a second or

successive motion under 28 U.S.C. § 2255.  He was convicted on multiple charges

after setting fire to an Internal Revenue Service office.  United States v. Cleaver,

No. 01-cr-395-RPM (D. Colo. Nov. 25, 2003).  His convictions were affirmed on

appeal, and the Supreme Court denied him a writ of certiorari.  United States v.

Cleaver, 163 F. App’x 622, 632 (10th Cir. 2005), cert. denied, 547 U.S. 1103

(2006).  The district court denied his first § 2255 motion, United States v.

Cleaver, No. 06-cv-1433-RPM (D. Colo. July 25, 2006), and we denied a

certificate of appealability, United States v. Cleaver, 236 F. App’x 359, 361

(10th Cir.), cert. denied, 128 S. Ct. 518 (2007).  He subsequently filed a motion

for a new trial, which the district court dismissed as an attempt to file an

unauthorized second or successive § 2255 motion.  See 28 U.S.C. § 2255(h).  We

now deny his request to file a second or successive § 2255 motion.
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A second or successive § 2255 motion must rely on “newly discovered

evidence that, if proven and viewed in light of the evidence as a whole, would be

sufficient to establish by clear and convincing evidence that no reasonable

factfinder would have found the movant guilty of the offense,” id. § 2255(h)(1),

or “a new rule of constitutional law, made retroactive to cases on collateral

review by the Supreme Court, that was previously unavailable,” id. § 2255(h)(2).

Mr. Cleaver avers that his motion relies on new evidence that his appellate

attorney was ineffective.  He faults his attorney for failing to raise a purported

Brady violation, see Brady v. Maryland, 373 U.S. 83 (1963), against the

government’s introduction of an excerpt from a recorded conversation between

Mr. Cleaver and a witness, Thomas Shaffer.  Mr. Cleaver insists the government

should have played the entire conversation.  

This claim does not present new evidence; it advances a new legal theory. 

Indeed, Mr. Cleaver’s first § 2255 motion cited the exact same evidence – both

the excerpt of the conversation heard by the jury and the portion he presently

asserts was withheld – to argue that the government elicited false testimony from

Mr. Shaffer and bolstered that testimony by withholding the very same portion of

the conversation.  Mr. Cleaver recharacterizes his prior prosecutorial-misconduct

claim as a Brady violation, but he concedes that his new legal argument relies on

the same evidence:  “Though the original claim and the newly asserted claim

share operative facts and occurance [sic], there are differences in the legal
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elements between the two.”  Mot. for Authorization at 3.  But this new legal

theory does not rely on “a new rule of constitutional law, made retroactive to

cases on collateral review by the Supreme Court, that was previously

unavailable.”  28 U.S.C. § 2255(h)(2).  Mr. Cleaver therefore fails to satisfy the

criteria of § 2255(h).

Accordingly, the motion for authorization is DENIED.  This denial of

authorization is not appealable and may not be the subject of a petition for

rehearing or for a writ of certiorari.  See 28 U.S.C. § 2244(b)(3)(E).

Entered for the Court

ELISABETH A. SHUMAKER, Clerk
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