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UNITED STATES COURT OF APPEALS

FOR THE TENTH CIRCUIT

In re:

STATE FARM MUTUAL
AUTOMOBILE INSURANCE
COMPANY, an Illinois corporation,

Petitioner.

No. 08-1179
(D.C. No. 1:02-cv-01153-JLK )

(D. Colo.)

ORDER

Before TACHA ,  EBEL , and O’BRIEN , Circuit Judges.

State Farm Mutual Automobile Insurance Company has filed a petition for

a writ of mandamus seeking to prevent the disclosure of certain documents

generated in the course of federal-court litigation.  After finding sufficient indicia

that State Farm’s attorneys engaged in fraudulent conduct during a sham

declaratory-judgment action, the district court concluded that the contested

documents should be produced to plaintiff under the crime-fraud exception to

attorney-client privilege and the work-product doctrine.  See In re Grand Jury

Subpoenas, 144 F.3d 653, 660 (10th Cir. 1998) (“It is the purpose of the

crime-fraud exception . . . to assure that the seal of secrecy between lawyer and

client does not extend to communications made for the purpose of getting advice

for the commission of a fraud or crime.”) (quotation omitted).  
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Mandamus is extraordinary relief.  In re Qwest Commc’ns. Int’l, Inc.,

450 F.3d 1179, 1182 (10th Cir.), cert. denied, 127 S. Ct. 584 (2006).  “The

Supreme Court has required that a party seeking mandamus demonstrate that he

has no other adequate means of relief and that his right to the writ is clear and

indisputable.”  Id. at 1182-83 (quotations omitted).  “[T]he issuance of writs of

mandamus is limited strictly to those exceptional cases where the inferior court

acted wholly without jurisdiction or so clearly abused its discretion as to

constitute usurpation of power.”  In re Antrobus, 519 F.3d 1123, 1130 (10th Cir.

2008).

Under this court’s case law, mandamus is the appropriate avenue for review

of a discovery order involving a claim of privilege, for relief “when:

(1) disclosure of the allegedly privileged or confidential information renders

impossible any meaningful appellate review of the claim of privilege or

confidentiality; and (2) the disclosure involves questions of substantial

importance to the administration of justice.”  In re Qwest Commc’ns, 450 F.3d at 

1183 (quotation omitted).  Of course, the first factor is satisfied “in most

cases . . . because after disclosure whatever privilege attaches would be

worthless.”  Id. (quotation and alterations omitted).  To meet the second factor,

the petitioner must demonstrate that the case is not “merely a discovery dispute

between private litigants.”  Id.  
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We conclude that the petition and its accompanying submissions fail to

make the requisite showing.  In light of the district court’s supported factual

findings, State Farm has not demonstrated clear and indisputable entitlement to a

writ of mandamus.  Further, it has not shown that the disclosure of its documents

presents a question of “substantial importance to the administration of justice.”  

Id. at 1183.   

We DENY the petition for a writ of mandamus.  The temporary stay

entered by this court on May 21, 2008, is hereby dissolved.  The motion of

real-party-in-interest Yoon Boon Lee to dismiss for lack of jurisdiction is

DENIED.  

Entered for the Court

ELISABETH A. SHUMAKER, Clerk
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