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ORDER

Before KELLY , BRISCOE , and GORSUCH , Circuit Judges.

The petitioner appeals the dismissal by the United States District Court for the

District of Colorado of his petition for writ of habeas corpus filed pursuant to 28

U.S.C. § 2241.  Because the petitioner has not demonstrated “a reasoned,

nonfrivolous argument on the law and facts in support of the issues raised on

appeal,” Caravalho v. Pugh , 177 F.3d 1177, 1179 (10th Cir. 1999), we deny the

petitioner leave to proceed on appeal without prepayment of fees. 

In his petition, the petitioner challenged a criminal judgment entered by the

United States District Court for the District of Rhode Island following his conviction

for being a felon in possession of a firearm.  He also alleged that the execution of his
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sentence is illegal and unconstitutional because he is being denied credit for time

served in state custody.

The district court dismissed the petition.  The court concluded that the

challenges to the legality of the conviction and sentence must be brought pursuant

to 28 U.S.C. § 2255, and that § 2255 provides the petitioner with an adequate and

effective remedy.  The court also determined that the challenge to the execution of

the sentence was the subject of a prior § 2241 petition, in which the claim was

decided on the merits, and, therefore, the claim was barred because it was successive

and abusive.  

The court also denied leave to proceed on appeal in forma pauperis,

determining that the appeal was not being taken in good faith and because the

petitioner did not show the existence of a reasoned nonfrivolous argument on the law

and facts in support of the issues raised on appeal.  See 28 U.S.C. § 1915(a)(3).

Normally, “‘[a] petition under 28 U.S.C. § 2241 attacks the execution of a

sentence rather than its validity and must be filed in the district where the prisoner

is confined.  A [section 2255 motion] attacks the legality of detention, and must be

filed in the district that imposed the sentence.’”  Haugh v. Booker, 210 F.3d 1147,

1149 (10th Cir.2000) (quoting  Bradshaw v. Story, 86 F.3d 164, 166 (10th

Cir.1996)).  Section 2241 “is not an additional, alternative, or supplemental remedy

to 28 U.S.C. §  2255.” Bradshaw , 86 F.3d at 166.  Only if the petitioner shows that

§ 2255 is “inadequate or ineffective” to challenge the validity of a judgment or

sentence may a prisoner petition for such a remedy under 28 U.S.C. § 2241. Id .
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“Failure to obtain relief under § 2255 does not establish that the remedy so provided

is either inadequate or ineffective.” Id . (quotation omitted).  

The petitioner has not established the inadequacy or ineffectiveness of 28

U.S.C. § 2255.  

In addition, the court correctly concluded that the § 2241 claim was

successive.  See 28 U.S.C. § 2241(a);  McCleskey v. Zant , 499 U.S. 467, 483-85

(1991); George v. Perrill, 62 F.3d 333, 334-35 (10th Cir. 1995).  Although the

petitioner represents that the previously filed § 2241 petition was dismissed without

prejudice for failure to exhaust administrative remedies, this is not entirely correct.

The first § 2241 petition was dismissed without prejudice, but a subsequent petition

was denied on the merits.  See D’Amario v. Zenk , 131 Fed. Appx. 381 (3d Cir. 2005)

(unpublished).  See also discussion in United States v. D’Amario , 350 F.3d 348, 352-

53 (3d Cir. 2003).  Accordingly the district court did not err in dismissing the § 2241

claim. 

Permission to proceed on appeal in forma pauperis is DENIED  and this appeal

is DISMISSED .

Entered for the Court
ELISABETH A. SHUMAKER, Clerk

Ellen Rich Reiter
Deputy Clerk/Jurisdictional Attorney

Appellate Case: 08-1191     Document: 01015466094     Date Filed: 09/18/2008     Page: 3     


	Page 1
	Page 2
	Page 3

		Superintendent of Documents
	2014-11-25T19:31:48-0500
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




