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UNITED STATES COURT OF APPEALS

FOR THE TENTH CIRCUIT

In re:

ARTHUR J. MOORE,

Movant.

No. 08-1268
(D.C. No. 1:95-CV-03212-DBS-RMB)

(D. Colorado)

ORDER

Before KELLY, LUCERO, and McCONNELL, Circuit Judges.

Arthur J. Moore seeks authorization to file a second or successive

28 U.S.C. § 2254 habeas petition.  Mr. Moore filed his first habeas petition in

1995, and it was denied by the district court.  In 2006, he sought leave from this

court to file a second or successive habeas petition, and we denied his request. 

Mr. Moore now seeks authorization for the second time.  Because Mr. Moore

cannot meet the requisite conditions under 28 U.S.C. § 2244(b), we deny

authorization and dismiss the proceeding.  

Mr. Moore asserts that he has two new Fifth Amendment claims that rely

on “newly discovered evidence” and that this evidence “could not have been

discovered previously through the exercise of due diligence.”  Mot. for Leave at

7.  Both of his Fifth Amendment claims relate to circumstances involving his plea

agreement and sentencing, which took place in 1989.  Mr. Moore fails to identify
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any new evidence to support his new claims.  Instead, he explains that, due to his

eighth grade education and his reliance on counsel’s expertise, he was not aware

at the time that a Fifth Amendment violation had occurred.  The belated

realization of the existence of a legal issue is not new evidence.  

Because Mr. Moore has not identified any “newly discovered evidence”

that is “sufficient to establish by clear and convincing evidence that, but for

constitutional error, no reasonable factfinder would have found the applicant

guilty of the underlying offense,” 28 U.S.C. § 2244(b)(2)(B), he is not entitled to

authorization to file a second or successive § 2254 habeas petition.  Accordingly,

Mr. Moore’s request for authorization is DENIED.  This denial of authorization is

not appealable and shall not be the subject of a petition for rehearing or for a writ

of certiorari.  See 28 U.S.C. § 2244(b)(3)(E).

Entered for the Court

ELISABETH A. SHUMAKER, Clerk
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