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ORDER

Before TACHA, LUCERO, and McCONNELL, Circuit Judges.

Plaintiff Rita J. Erickson appeals the district court’s order and separate judgment

adopting the magistrate judge’s recommendation and dismissing her case.  After

identifying a potential jurisdictional issue, this court entered an order to show cause as to

why this appeal should not be dismissed for lack of appellate jurisdiction.  The parties

filed responses to that order.  Because the notice of appeal was not filed within the time

limit established by statute and procedural rule, we have determined that this appeal must

be dismissed.
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“A timely notice of appeal is both mandatory and jurisdictional.”  Allender v.

Raytheon Aircraft Co., 439 F.3d 1236, 1239 (10th Cir. 2006) (quotation omitted). 

Although Ms. Erickson is proceeding pro se, she still must comply with the time

requirements in the procedural rules.  Ogden v. San Juan County, 32 F.3d 452, 455 (10th

Cir. 1994).  In a civil case, a notice of appeal “must be filed with the district clerk within

30 days after the judgment or order appealed from is entered.”  Fed. R. App. P.

4(a)(1)(A).  The district court may grant an extension of time to file the notice of appeal. 

Id. 4(a)(5).  The extension period may not exceed 30 days after the original notice period

expired.  Id. 4(a)(5)(A)(ii). 

Here, the district court’s final judgment was entered July 8, 2008.  The original

period within which to file a notice of appeal expired August 7, 2008.  Ms. Erickson filed

a motion for an extension of time to file a notice of appeal on August 12, 2008.  The

motion was filed within the permissible period.  Id. 4(a)(5)(A)(i).  The district court could

have granted Ms. Erickson until September 8, 2008 to file a notice of appeal.  Id.

4(a)(5)(C); 26 (counting time).  Ms. Erickson did not file her notice of appeal until

September 16, 2008.

In her response to the court’s show cause order, Ms. Erickson asserted that her

notice of appeal should be considered timely because she filed it within the period

provided in the district court’s order.  The district court granted her motion for an

extension of time to file a notice of appeal on August 13, 2008.  The court expressly

granted Ms. Erickson until September 29, 2008 to file a notice of appeal.  This extension
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period exceeded the time permitted by the appellate rules, however.  When the origin of a

time limit is statutory, as it is in Rule 4(a)(5), see 28 U.S.C. § 2107(c), the deadline

established by the rule trumps any longer deadline established by a district court order. 

Bowles v. Russell, – U.S. –, 127 S. Ct. 2360, 2365-67 (2007).  Therefore, the last

permissible day to file the notice of appeal was September 8, 2008, not September 29,

2008.

Furthermore, Ms. Erickson did not establish compliance with the prison mailbox

rule such that her notice of appeal might be deemed timely filed.  See Fed. R. App. P.

4(c).  The notice of appeal does not contain any of the required statements that would

establish the filing date as the date she placed the notice of appeal in the prison’s mail

system.  U.S. v. Ceballos-Martinez, 387 F.3d 1140, 1145-46 (10th Cir. 2004).  She also

submitted nothing additional with her response to the show cause order to show

compliance with the rule.  See Price v. Philpot, 420 F.3d 1158, 1166 (10th Cir. 2005).

In conclusion, because the notice of appeal was filed within the time limit

established by the district court’s order but after the 30-day extension period allowed by

Rule 4(a)(5) and 28 U.S.C. § 2107(c), the notice of appeal was filed untimely.  As a

result, this court lacks jurisdiction to consider the appeal.

APPEAL DISMISSED.

Entered for the Court
ELISABETH A. SHUMAKER, Clerk

by: Lara Smith
Counsel to the Clerk
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