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UNITED STATES COURT OF APPEALS

FOR THE TENTH CIRCUIT

In re:

THURMAN HARRISON, JR.,

Movant.

No. 08-1359

ORDER

Before KELLY , HARTZ, and McCONNELL , Circuit Judges.

Movant Thurman Harrison, Jr., a Colorado prisoner appearing pro se, has

filed a motion for authorization to file a second or successive 28 U.S.C. § 2254

petition.  We dismiss the motion as unnecessary.  

Mr. Harrison pleaded guilty in 1996 to theft.  Mr. Harrison did not provide a

copy of his plea agreement, but he states in his motion for authorization that he

was sentenced to three consecutive terms of six years of imprisonment, for a total

of eighteen years of imprisonment, with three years of mandatory parole.  Mot. for

Authorization, at 3, 6.  Mr. Harrison filed his first § 2254 petition in 1999.  The

district court denied the petition and this court denied him a certificate of

appealability (COA).  Harrison v. Suthers, No. 99-1442, slip op. at 3 (10th Cir.

Feb. 23, 2000) (unpublished order).  Mr. Harrison filed another § 2254 petition in

October 2000.  The district court denied that petition, and this court denied him a
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COA.  Harrison v. Ray , 117 F. App’x 621, 622 (10th Cir. 2003).  Mr. Harrison

filed a third § 2254 petition in December 2002.  Again, the district court denied

the petition, and this court denied him a COA.  Harrison v. Green, 125 F. App’x

952, 955 (10th Cir. 2005).

A second or successive § 2254 petition may not be filed in district court

unless and until this court grants the required authorization.  See 28 U.S.C.

§ 2244(b)(3)(A) (“Before a second or successive application . . . is filed in the

district court, the applicant shall move in the appropriate court of appeals for an

order authorizing the district court to consider the application.”).  In his motion for

authorization, Mr. Harrison seeks to present two related claims:  first, that he has

completed the imprisonment portion of his sentence and should now be serving the

parole portion of his sentence, and second, that he is entitled to be released from

prison and is unlawfully being held in custody in violation of his due process

rights.  

On their face, neither of these claims appear to be challenging the legality or

constitutionality of his sentence as imposed, but rather, both appear to be

challenging how his sentence is being carried out, that is, the execution of his

sentence.  Because Mr. Harrison does not state that he seeks to challenge any

aspect of his conviction or his sentence as imposed, but instead claims that he has

completed his sentence and is entitled to be released, it appears that his claims

should properly be filed in district court in a 28 U.S.C. § 2241 writ of habeas
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claims by state prisoners, has been criticized by other circuits and is a minority
view.  See White v. Lambert, 370 F.3d 1002, 1005 n.1, 1009 (9th Cir. 2004)
(observing that “the Tenth Circuit appears to implicitly draw a distinction
between habeas petitions that attack the underlying state court judgment, which
the court felt would be appropriate under § 2254, and habeas petitions which do
not challenge the underlying state court judgment but rather attack the execution
of a sentence, which the court determined fit better under § 2241,” disagreeing
with this view, and discussing decisions of other circuits that also have rejected
the Tenth Circuit’s view). 
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corpus petition, not in a § 2254 petition.  Under this court’s precedent, a state

prisoner’s challenge to the execution of his or her sentence as it affects the fact or

duration of confinement is to be brought under § 2241, whereas a challenge to the

validity of his or her conviction and sentence must be brought under § 2254. 

See Montez v. McKinna , 208 F.3d 862, 865 (10th Cir. 2000) (stating that a § 2254

petition “challenge[s] . . . the validity of [a] conviction and sentence” while a

§ 2241 petition “attack[s] . . . the execution of [a] sentence”).1

Prior authorization from a court of appeals is not necessary to file an initial,

properly characterized, § 2241 petition.  Cf. United States v. Little, 392 F.3d 671,

680 (4th Cir. 2004).  Accordingly, Mr. Harrison may file an initial § 2241 petition

in the district court presenting his proposed claims that he has completed his

sentence and is eligible to begin serving his term of mandatory parole.  

We caution Mr. Harrison, however, that he may not base his proposed

§ 2241 claims on any theory or argument that his present sentence, as imposed, is

unlawful.  As noted above, a claim challenging the validity, legality or
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constitutionality of his sentence, as it was imposed, can only be brought under

§ 2254.  But second or successive § 2254 claims based on sentencing error are not

eligible for authorization under § 2244(b).  See In re Jones, 137 F.3d 1271, 1274

(11th Cir. 1998) (per curiam).

Accordingly, Mr. Harrison’s motion for authorization is DISMISSED as

unnecessary.  The matter is TERMINATED.

Entered for the Court

ELISABETH A. SHUMAKER, Clerk
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