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FOR THE TENTH CIRCUIT

In re:  CHRISTOPHER CULLEN,

Petitioner.

No. 08-2047
(D.C. No. CIV-07-514 BB/WDS)

(D.N.M.)

ORDER

Before TACHA, BRISCOE, and HOLMES, Circuit Judges.

Movant Christopher Cullen, a New Mexico state inmate proceeding pro se,

has filed a motion for authorization to file a second or successive 28 U.S.C.

§ 2254 habeas corpus petition under 28 U.S.C. § 2244(b).  We deny leave.

Cullen was convicted in 1992 in New Mexico state court of kidnapping,

aggravated assault, and several counts of criminal sexual penetration and criminal

sexual contact.  He filed a § 2254 petition collaterally challenging that conviction

in 2000.  The district court denied his § 2254 petition as untimely filed, and this

court denied him a certificate of appealability.  Cullen v. Williams, 21 F. App’x

868, 869 (10th Cir. 2001).  “[D]ismissal of a § 2254 petition for failure to comply

with the one-year statute of limitations constitutes an adjudication on the merits

that renders future petitions under § 2254 challenging the same conviction

‘second or successive’ petitions under § 2244(b).”  Murray v. Greiner, 394 F.3d
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78, 81 (2d Cir. 2005); see also Altman v. Benik, 337 F.3d 764, 765 (7th Cir. 2003)

(per curiam) (holding that “previously untimely petition does count as a prior

application under § 2244(b)”). 

Cullen filed a § 2241 petition in federal court in July 2000, the dismissal of

which was summarily affirmed by this court.  Cullen v. Williams, No. 00-2422

(10th Cir. Dec. 7, 2000).  Cullen filed his present, and second, § 2254 petition in

the district court in May 2007, which the district court transferred to this court

under 28 U.S.C. § 1631.  See Spitznas v. Boone, 464 F.3d 1213, 1217 (10th Cir.

2006); 28 U.S.C. § 2244(b)(3).  

Cullen has now filed a motion requesting authorization to file a second or

successive § 2254 petition.  To obtain permission to file a second or successive

§ 2254 petition, Cullen must show that he has not raised his claim in a previous

habeas petition, 28 U.S.C. § 2244(b)(1), and that his new claim either “relies on a

new rule of constitutional law, made retroactive to cases on collateral review by

the Supreme Court, that was previously unavailable,” id. § 2244(b)(2)(A), or

depends on facts, previously undiscoverable through the exercise of due

diligence, that would establish by clear and convincing evidence that he was not

guilty of the offense, id. § 2244(b)(2)(B).

Cullen wishes to assert a claim that his constitutional rights were violated

because (1) evidence regarding the origin of a traveler’s check was withheld at

trial; (2) the trial judge was not impartial; (3) there were “excessive” jury
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instructions; (4) a probation officer submitted a false probation report; (5) the

police mishandled evidence; (6) as a foreign national, he was not informed of his

right to contact the British embassy; (7) he was charged for a rape test even

though the accuser denied penetration; and (8) his accuser inflicted scratches on

herself after reporting the rape.  The only two items Cullen characterizes as

relying on new evidence are his charge involving the false probation report and

the charge regarding his right to consult with his embassy.  

Cullen’s claims do not meet the requirements of § 2244(b)(2).  He presents

no newly discovered evidence because all of the facts underlying his claims were

either known to him at the time of the trial or could have been discovered by the

exercise of due diligence.  He has not demonstrated that his claimed evidence was

not previously available or discoverable, or that his claimed evidence establishes

by clear and convincing proof that he is not guilty of the offense.  Cullen does not

argue that his claims rely on any “new rule of constitutional law, made retroactive

to cases on collateral review by the Supreme Court, that was previously

unavailable.”  28 U.S.C. § 2244 (b)(2)(A).

Accordingly, we DENY Cullen leave to file a second or successive § 2254

petition.  This denial of authorization is not appealable and may not be the subject
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of a petition for rehearing or for a writ of certiorari.  See 28 U.S.C.

§ 2244(b)(3)(E).

Entered for the Court,

ELISABETH A. SHUMAKER, Clerk
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