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ORDER

Before KELLY , LUCERO , and MURPHY , Circuit Judges.

Oscar Scull is a federal prisoner currently serving a 156-month sentence for

various drug-related offenses.  He seeks to remand to the district court a motion

he filed under Federal Rule of Civil Procedure 60(b), claiming that it challenges a

defect in the integrity of a prior habeas proceeding.  The district court transferred

the motion here pursuant to 28 U.S.C. § 1631, see Coleman v. United States,

106 F.3d 339, 341 (10th Cir. 1997) (per curiam), because it alleged substantive

grounds for federal habeas relief and thus constituted an unauthorized second or

successive motion to vacate, set aside, or correct sentence under 28 U.S.C.

§ 2255.  We agree that Mr. Scull’s Rule 60(b) motion is a second or successive

§ 2255 motion and thus, we deny his motion for remand.

Mr. Scull was convicted of conspiracy to possess crack cocaine with intent to

distribute; possession of crack cocaine with intent to distribute; distribution of
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crack cocaine; maintaining a place for manufacturing crack cocaine; and aiding and

abetting the same.  United States v. Scull, No. 00-cr-1589 (D. N.M. July 9, 2001). 

His convictions were affirmed on appeal, and the Supreme Court denied him a writ

of certiorari.  United States v. Scull, 321 F.3d 1270 (10th Cir.), cert. denied,

540 U.S. 864 (2003).  The district court dismissed his first § 2255 motion, United

States v. Scull, No. 04-cv-636 (D. N.M. Jan. 28, 2005), and we denied a certificate

of appealability, United States v. Scull, 147 F. App’x 749 (10th Cir. 2005), cert.

denied, 546 U.S. 1219 (2006).  Mr. Scull subsequently sought leave to file a second

or successive § 2255 motion, claiming to have new evidence that the government

admitted, contrary to its position at trial, that an individual named Jose Achon lived

in Mr. Scull’s home.  He argued that this evidence cast doubt on his culpability, but

we rejected his arguments and denied authorization.  United States v. Scull,

No. 07-2063 (10th Cir. Mar. 23, 2007).

One month later, Mr. Scull filed a Rule 60(b) motion in the district court,

claiming the government had concealed information about Mr. Achon during his

trial, thereby tainting his habeas proceeding.  The district court transferred that

motion here as an unauthorized second or successive § 2255 motion, and we

dismissed the matter after recognizing that Mr. Scull’s contention was “virtually

identical to the argument presented in his [motion for] authorization to file a

second or successive § 2255 motion, which this court rejected,” In re Scull,

No. 07-2269, slip op. at 2 (10th Cir. Jan. 2, 2008).  Mr. Scull has now lodged
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another Rule 60(b) motion, arguing once again that the government fraudulently

concealed the same information about Mr. Achon.  He contends that his motion

should be remanded because the government’s fraudulent conduct undermined the

integrity of his habeas proceeding.

“[W]hen a Rule 60(b) motion attacks, not the substance of the federal

court’s resolution of a claim on the merits, but some defect in the integrity of the

federal habeas proceedings,” the motion is not a second or successive § 2255

motion, Gonzalez v. Crosby , 545 U.S. 524, 532 (2005), and is not subject to

§ 2255(h).  However, when a Rule 60(b) motion alleges fraud on the habeas court

that “includes (or necessarily implies) related fraud” on the trial court, the motion

is usually considered a second or successive § 2255 motion “because any ruling

would inextricably challenge the underlying conviction proceeding.”   See Spitznas

v. Boone , 464 F.3d 1213, 1216 (10th Cir. 2006).  Mr. Scull’s purported Rule 60(b)

motion, like his previous pleading under Rule 60(b), is a second or successive

§ 2255 motion because any ruling would inextricably challenge his underlying

convictions.  Consequently, his motion for remand is DENIED, and this matter is

TERMINATED.

Entered for the Court

ELISABETH A. SHUMAKER, Clerk
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