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Movant.

No. 08-2129

ORDER

Before MURPHY , McCONNELL , and HOLMES , Circuit Judges.

Movant Carl Case, a New Mexico state prisoner, has filed a motion seeking

authorization to file a second or successive 28 U.S.C. § 2254 habeas petition.  He

bases his request on a claim of newly-discovered evidence that the prosecutor

withheld favorable and material evidence from Mr. Case at his trial, in violation

of his constitutional due process rights.  We conclude that Mr. Case has made the

prima facie showing necessary for this court to grant authorization.  See 28 U.S.C.

§ 2244(b)(2)(B).

Background .  Mr. Case was convicted in 1982 in New Mexico state court of

murder in the first degree and criminal sexual penetration in the first degree.  He

was sentenced to life imprisonment.  His convictions were affirmed on direct

appeal.  State v. Case , 676 P.2d 241 (N.M. 1984).  He filed his initial § 2254
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petition in 1984.  The district court entered an order conditionally granting the

petition, but this court remanded for an evidentiary hearing.  On remand and after

a hearing, the district court conditionally granted Mr. Case’s petition on a jury

misconduct claim and denied relief on a denial-of-continuance claim.  We

affirmed the district court’s denial of relief on the continuance claim, but

reversed, thereby denying relief, on the jury misconduct claim.  Case v.

Mondragon , 887 F.2d 1388, 1397 (10th Cir. 1989).

Mr. Case now seeks authorization to file a second § 2254 petition on the

ground that he has newly-discovered evidence that the trial prosecutor suppressed

favorable and material evidence, namely a statement made to police during their

investigation by a suspect, who ultimately became a key trial witness against

Mr. Case, that undermines that witness’s credibility and could implicate the

witness in the crimes for which Mr. Case was convicted.  See Brady v. Maryland ,

373 U.S. 83, 87 (1963) (holding “that the suppression by the prosecution of

evidence favorable to an accused . . . violates due process where the evidence is

material either to guilt or to punishment, irrespective of the good faith or bad

faith of the prosecution”).  Mr. Case presented his Brady  claim in a state

application for post-conviction relief, which was denied.  See Case v. Hatch ,

183 P.3d 905, 918-20 (N.M. 2008).  His Brady  claim was not raised in any prior

§ 2254 petition or application.
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Authorization Standards.  A state prisoner may not file a second or

successive § 2254 motion in district court unless it is first authorized by a panel

of the appropriate court of appeals.  28 U.S.C. § 2244(b)(3)(A).  A court of

appeals may authorize such a filing “only if it determines that the application

makes a prima facie showing that the application satisfies the requirements of”

§ 2244(b).  Id . § 2244(b)(3)(C).  With respect to new evidence claims,

§ 2244(b)(2)(B) requires that “the factual predicate for the claim could not have

been discovered previously through the exercise of due diligence,” and that “the

facts underlying the claim, if proven and viewed in light of the evidence as a

whole, would be sufficient to establish by clear and convincing evidence that, but

for constitutional error, no reasonable factfinder would have found the applicant

guilty of the underlying offense.”  Id . § 2244(b)(2)(B)(i)-(ii).

A “prima facie showing” sufficient to obtain circuit court authorization of a

new evidence claim is “simply a sufficient showing of possible merit to warrant a

fuller exploration by the district court.”  Bennett v. United States, 119 F.3d 468,

469 (7th Cir. 1997).  The statutory gatekeeping mandate of § 2244(b)(3)(c) “does

not direct the appellate court to engage in a preliminary merits assessment. 

Rather, it focuses our inquiry solely on the conditions specified in § 2244(b) that

justify raising a new habeas claim.”  Ochoa v. Sirmons, 485 F.3d 538, 541

(10th Cir. 2007).  “If in light of the documents submitted with the application it

appears reasonably likely that the application satisfies the stringent requirements
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for the filing of a second or successive petition, we shall grant the application.” 

Bennett, 119 F.3d at 469-70.

Brady Claim .  Mr. Case was convicted for the murder and rape of

sixteen-year-old Nancy Mitchell.  The evidence presented at trial included the

testimony of three teenaged witnesses, Audrey Knight, Paul Dunlap, and Bobby

Autry, “which, while not entirely consistent, incriminated Case.”  Case , 183 P.3d

at 907.  According to Mr. Case’s motion for authorization:

In 2003, Ms. Knight came forward on her own volition and confessed
under oath that she had lied at Mr. Case’s trial and that all of her
testimony incriminating to Mr. Case was a complete fabrication. 
During the evidentiary hearing held in the state proceeding,
Ms. Knight testified that she fabricated her story because she was
harassed by the police and felt pressured to help solve the mystery of
Ms. Mitchell’s death.

Without knowing that Ms. Knight had confessed under oath to
fabricating her trial testimony, Mr. Dunlap also came forward in
2003 and confessed under oath that he had lied at Mr. Case’s trial
and that all of his testimony incriminating to Mr. Case was a
complete fabrication.  During the evidentiary hearing held in the
state proceeding, Mr. Dunlap testified that he fabricated his
testimony after being implicated in Ms. Mitchell’s death and after
languishing in juvenile detention for six months knowing that the
State was attempting to try him as an adult, but also knowing that an
offer of immunity had been extended to him in exchange for
favorable testimony.

Mot. for Authorization at 6 (headings omitted, punctuation and paragraph

formatting altered); see also Case , 183 P.3d at 912-13 (describing Ms. Knight’s

and Mr. Dunlap’s recanted statements and testimony).
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During the state post-conviction proceedings filed in response to the

recanted testimony of Ms. Knight and Mr. Dunlap, Mr. Case’s counsel obtained

the original prosecution file.  In it, he discovered “a [taped] statement that

Mr. Autry had given to the police that had not been turned over to Mr. Case’s trial

counsel.”  Id. at 7; see also Case , 183 P.3d at 918 (describing discovery and

content of the Autry statement).  According to Mr. Case’s motion, Mr. Autry was

initially a suspect in Ms. Mitchell’s murder because she was last seen alive with

him, wearing the red pants she had on when her body was discovered.  Mr. Autry

told police he drove Ms. Mitchell around, but claimed that he dropped her off at a

Dairy Queen in the early morning hours and had not seen her since.  Mr. Autry

failed a polygraph test relating to his involvement in the death and disappearance

of Ms. Mitchell.  After failing the polygraph test, Mr. Autry told the police a

story exculpating himself, but inculpating Mr. Case and several others in the rape

and murder of Ms. Mitchell.

In the newly-discovered statement given to police three days after

Ms. Mitchell’s body was found, but which Mr. Case asserts was never turned over

to the defense:

Mr. Autry admitted after being read his Miranda  rights that he had
earlier lied to the police about never having had sexual intercourse
with Ms. Mitchell [and said] the reason he had lied about not having
sexual intercourse with Ms. Mitchell was because he did not believe
the police thought that Ms. Mitchell had been raped.  [He] described
a scene around the time of Ms. Mitchell’s disappearance in which he
began having sexual intercourse with Ms. Mitchell in the back seat of
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his car[, but] after beginning to have sexual intercourse, Ms. Mitchell
got “mad” and “shoved” Mr. Autry off of her. . . . Mr. Autry
admitted to the police that after Ms. Mitchell got mad and shoved
him off, Mr. Autry himself got “mad” and “teed off.”

Mot. for Authorization at 7-8 (headings omitted, punctuation and paragraph

formatting altered).

Mr. Case states in his motion for authorization that:

[A]t the end of Mr. Autry’s suppressed statement, the police obtained
samples of Mr. Autry’s saliva and head and pubic hair, revealing that
the police believed Mr. Autry to be a key suspect early on in their
investigation.  Although Mr. Case’s trial counsel had requested all
Brady  material, and although the State turned over three other
non-incriminating statements made by Mr. Autry that did not include
the above information, the State never disclosed this critical
statement that Mr. Autry gave to the police.

Besides not disclosing the critical statement of Mr. Autry, the
prosecuting attorney at Mr. Case’s trial, James Klipstine,
affirmatively solicited testimony from Mr. Autry, both during his
direct examination and in his redirect examination, that Mr. Autry
had never had sexual intercourse with Ms. Mitchell.  Moreover, at
Mr. Case’s trial Mr. Klipstine elicited testimony from Ms. Mitchell’s
best friend, Melanie Kirkes, that Ms. Mitchell “was scared of” sexual
intercourse.

Id . at 8-9 (headings omitted, punctuation and paragraph formatting altered). 

Mr. Case notes that the prosecutor, Mr. Klipstine was later suspended from the

practice of law for numerous ethical violations, including “submitting falsified

documents to the Court.”  In re Klipstine , 775 P.2d 247, 248-49 (N.M. 1989).

Mr. Case states his trial counsel had no reason to believe that Mr. Autry’s

trial testimony was a lie, or that Mr. Autry had sexual intercourse with
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Ms. Mitchell around the time of her disappearance, had gotten “mad” and

“teed off” at Ms. Mitchell, or that she had shoved him off of her.  Mr. Case’s trial

attorney testified that, had the taped statement of Mr. Autry been disclosed, it

would have been key to his defense strategy.

Analysis.  We first conclude, and the State does not dispute, that Mr. Case

has made a prima facie showing that the Autry statement qualifies as

newly-discovered evidence under § 2244(b)(2)(B)(i); that is, that the factual

predicate of Mr. Case’s claim could not have been discovered previously through

the existence of due diligence.

We also conclude that Mr. Case has made a prima facie showing that the

facts underlying his claim, if true, would constitute a constitutional due process

Brady  violation.  See § 2244(b)(2)(B)(ii) (requiring that second or successive

movant show constitutional error).  At the authorization stage, we are not

“directly concern[ed with] the merit of the constitutional claim itself but rather

the extent to which its predicate facts undercut the jury’s finding of guilt.” 

Ochoa , 485 F.3d at 542 n.4.  To establish a Brady  violation, the defendant must

show “that the prosecution suppressed evidence;” “that the evidence was

favorable to the accused;” and “that the evidence was material.”  Smith v. Sec’y of

N.M. Dep’t of Corr., 50 F.3d 801, 824-26 (10th Cir. 1995) (quotation omitted);

see also Strickler v. Greene, 527 U.S. 263, 281-82 (1999) (stating elements of
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Brady  violation).  Mr. Case has made a prima facie showing that the prosecution

suppressed evidence and that the suppressed evidence was favorable to him.  

The third element of a Brady  violation, the materiality requirement, is met

by “showing that the favorable evidence could reasonably be taken to put the

whole case in such a different light as to undermine confidence in the verdict.” 

Kyles v. Whitley, 514 U.S. 419, 435 (1995).  The State asserts that Mr. Case has

not shown a due process violation because the suppressed statement of Mr. Autry

is only “minor and insignificant impeachment material.”  Resp. at 3.  We cannot

so conclude at this stage.  

The facts stated by Mr. Case, assuming they are true, are sufficiently

compelling to warrant a fuller exploration of their materiality by the district court. 

Mr. Case has alleged that a key prosecution witness, with reason to implicate

Mr. Case in order to direct suspicion away from himself, lied to police and to the

jury and, as a result, the jury did not learn that this prosecution witness either had

or attempted to have sexual intercourse with the raped murder victim shortly

before her death, that she shoved him off of her to stop him, and that he got angry

at her when she rebuffed him.  We conclude Mr. Case has made a prime facie

showing of materiality for purposes of establishing a Brady  violation.  

Similarly, we conclude that Mr. Case has made a prima facie showing

under § 2244(b)(2)(B)(ii), that the facts underlying his claim, if proven and

viewed in the light of the evidence as a whole, “may be sufficient to cause the
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fact finder to reach the conclusion beyond a reasonable doubt that [he] was not

guilty.”  In re Lott, 366 F.3d 431, 434 (6th Cir. 2004) (articulating standard for

§ 2244(b)(2)(B)(ii) authorization based on claim of Brady  violation).  In addition

to the materiality of the Autry statement, which undercuts the credibility of his

trial testimony, Mr. Case also asserts new evidence that Ms. Knight and

Mr. Dunlap, two other key witnesses against him, completely fabricated their trial

testimony implicating him.  Further, Mr. Case asserts that new DNA testing

performed during the recent state post-conviction proceedings showed no male

DNA in the victim, undercutting these witnesses’ trial testimony that Mr. Case

was involved in a gang rape of Ms. Mitchell.  This asserted new evidence is

relevant to an evaluation under § 2244(b)(2)(B)(ii) of the evidence “as a whole.”

The State argues that Mr. Case has not demonstrated that he meets the

requirements for a freestanding claim of actual innocence.  This is not, however,

the relevant standard.  Mr. Case is not asserting a “freestanding” claim of actual

innocence, without an independent constitutional violation, which requires an

“extraordinarily high” standard of review.  See Schlup v. Delo , 513 U.S. 298,

315-16 (1995).  Rather, he is making an innocence claim coupled with a Brady

claim of a constitutional violation, the gateway for obtaining successive habeas

review under § 2244(b), for which the standard of proof is lower than a

freestanding claim.  See Herrera v. Collins, 506 U.S. 390, 404 (1993) (stating

where a petitioner asserts an actual innocence claim as well as an independent
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constitutional violation, the claim of innocence is “not itself a constitutional

claim, but instead a gateway through which a habeas petitioner must pass to

have his otherwise barred constitutional claim considered on the merits.”);

Schlup , 513 U.S. at 316 (explaining that threshold for freestanding claim is

extraordinarily high, but that petitioner asserting both innocence and

constitutional error carries less of a burden).  As noted, all that is required to

obtain authorization under § 2244(b) to file a second or successive § 2254 petition

based on new evidence is a sufficient showing of possible merit to warrant a full

exploration by the district court.  Bennett, 119 F.3d at 469; see also  Ochoa ,

485 F.3d at 542 n.4 and 544-45 (discussing Bennett).

The State also argues that Mr. Case is not entitled to authorization

because the state court considered and rejected his claim.  Our inquiry, however,

does not directly concern the ultimate merits of the constitutional claim. 

Bennett, 119 F.3d at 469; Ochoa , 485 F.3d at 542 n.4.  “[A]uthorization under

§ 2244(b)(2) turns on the possibility that the claims in a successive application

will satisfy the stringent requirements for the filing of a second or successive

petition, not the possibility that the claims will ultimately warrant a decision in

favor of the applicant.”  Id . at 543.  At this authorization stage, we are not in a

position fully to evaluate the strength of Mr. Case’s claim and to determine

whether he satisfies the “no reasonable factfinder” test under § 2244(b)(2)(B)(ii),

because we cannot evaluate the suppressed statement in light of all the evidence
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presented to the jury.  See Bennett, 119 F.3d at 469 (noting that court of appeals

makes initial gatekeeping rulings on motions for authorization under tight

statutory deadlines and limited information).  We are not required to find,

however, that no reasonable factfinder would have found Mr. Case guilty in order

to grant his motion for authorization.  We need only find that there are sufficient

allegations to conclude it appears reasonably likely that the application satisfies

the conditions for authorization.  See Bennett, 119 F.3d 469-70; see also In re

McDonald , 514 F.3d 539, 546-47 (6th Cir. 2008) (granting authorization to file

second or successive § 2254 petition based on Brady  claim).  

We conclude that Mr. Case has met this standard; that is, he has made out a

prima facie case that entitles him to file a second or successive application under

§ 2244(b)(2)(b).  This is only a “preliminary determination that [the] claim

satisfies the statutory conditions; it is for the district court, under [28 U.S.C.]

§ 2244(b)(4), to confirm that the petition does in fact, satisfy the requirements of

§ 2244(b) when it hears the case.”  Ochoa , 485 F.3d at 543 (quotation omitted). 
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Accordingly, we GRANT Mr. Case authorization to file in the district court

the proposed second § 2254 petition attached to his motion for authorization. 

This grant of authorization is not appealable and shall not be the subject of a

petition for rehearing or for a writ of certiorari.  See 28 U.S.C. § 2244(b)(3)(E).

Entered for the Court

ELISABETH A. SHUMAKER, Clerk
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