
FILED
United States Court of Appeals

Tenth Circuit

August 27, 2008

Elisabeth A. Shumaker
Clerk of Court

UNITED STATES COURT OF APPEALS

FOR THE TENTH CIRCUIT

In re:

DANIEL WILSON SOSA,

Movant.

No. 08-2144
(D.C. No. 1:01-CV-1457-LH-DJS)

(D. N.M.)

ORDER

Before KELLY, BRISCOE, and LUCERO, Circuit Judges.

Daniel W. Sosa filed a letter with the district court, which construed it as a

second or successive petition under 28 U.S.C. § 2254 and transferred it to this

court for authorization to proceed.  See 28 U.S.C. § 2244(b).  Mr. Sosa moves to

remand the proceeding to the district court.

The letter appears to assert new claims for relief from his conviction,

including ineffective assistance of counsel and defects in the state habeas

proceedings. 

It appears that Mr. Sosa is arguing that he could not identify legal issues at

the time of his direct appeal and first § 2254 case because of his lack of access to

certain trial records, which he has since acquired.  This argument is insufficient to

require a remand.  If Mr. Sosa has identified claims that were not included in his
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first § 2254 petition or new evidence that supports his previously asserted claims,

he must satisfy the terms of § 2244(b) before he can proceed.  See Gonzalez v.

Crosby, 545 U.S. 524, 531, 532 (2005) (holding that motions seeking to add new

claims or present newly discovered evidence in support of a claim already denied

should be treated as second or successive habeas petitions).  The district court did

not err in construing the letter as a second or successive § 2254 petition.

The motion for remand is DENIED. 

Entered for the Court

ELISABETH A. SHUMAKER, Clerk
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