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(D. N.M.)

ORDER

Before BRISCOE , LUCERO , and McCONNELL , Circuit Judges.

Toby Martinez, Raul Parra, and Manny Aragon (collectively, “defendants”)

filed a petition for a writ of mandamus requesting that this court order the recusal

of the district judge presiding over their pending criminal case.  

A grand jury indicted defendants on counts of conspiracy, mail fraud,

money laundering, laundering of monetary instruments, and forfeiture arising out

of the construction of the Bernalillo County Metropolitan Courthouse in

Albuquerque, New Mexico.  Defendants contend that their defenses will include

introduction of evidence about other New Mexico public-building projects,

including renovations to the Chaves County Courthouse in Roswell, New Mexico. 

They argue that because the federal district judge (who was then a New Mexico

state judge) was a member of a preconstruction committee for the Chaves County

Courthouse renovations, his impartiality might reasonably be questioned and he
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has personal knowledge of disputed evidentiary facts in their case.  Thus, they

assert that recusal is appropriate under both 28 U.S.C. §§ 455(a) (“Any justice,

judge, or magistrate judge of the United States shall disqualify himself in any

proceeding in which his impartiality might reasonably be questioned.”) and

455(b)(1) (requiring disqualification where a judge “has a personal bias or

prejudice concerning a party, or personal knowledge of disputed evidentiary facts

concerning the proceeding”).   

“[M]andamus is an appropriate vehicle by which to challenge a district

court’s denial of a recusal motion.”  Nichols v. Alley, 71 F.3d 347, 350 (10th Cir.

1995) (per curiam).  When this court reviews the district court’s decision by

means of mandamus, the higher mandamus standard governs.  Id.  “Mandamus is

available only upon a showing of a clear and indisputable right to relief.  A

petitioner seeking mandamus relief must demonstrate a clear abuse of discretion,

or conduct by the district court amounting to a usurpation of judicial authority.” 

Id. (citation omitted).  Defendants have not met these stringent standards.

Section 455(a)

Under § 455(a), the question is “whether a reasonable person, knowing all

the relevant facts, would harbor doubts about the judge’s impartiality.”  Id. at

350-51 (quotations omitted).  “In applying this objective standard, the initial

inquiry is whether a reasonable factual basis exists for questioning the judge’s

impartiality.  We are limited in this regard to outward manifestations and
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reasonable inferences drawn therefrom.”  Id. at 351 (citation omitted).  If the

question is close, the balance tips in favor of recusal.  Id. at 352.  But “a judge

has as strong a duty to sit where there is no legitimate reason to recuse as he does

to recuse when the law and facts require.”  Id. at 351.

Defendants argue that the district court should have allowed the taking of

evidence, including the issuance of subpoenas, in connection with hearing their

motion to recuse.  Under this court’s precedent, though, the district court was not

required to allow discovery.  See In re McCarthey, 368 F.3d 1266, 1269-70

(10th Cir. 2004).  

Defendants also argue that the fact that the judge was acquainted and

worked with certain government witnesses on the Chaves County project will

“bolster” the credibility of those witnesses, especially cooperating defendant

Marc Schiff.  The court’s prior contacts with potential witnesses does not

necessarily require recusal.  See David v. City and County of Denver, 101 F.3d

1344, 1351 (10th Cir. 1996) (holding that various contacts with police

department, acquaintance with defense witnesses, and representation of a witness

twenty years prior did not require recusal); see also Mitchael v. Intracorp, Inc.,

179 F.3d 847, 861 (10th Cir. 1999) (“Included in the non-exclusive list of matters

ordinarily insufficient to justify recusal are mere familiarity with the

defendant(s), or the type of charge, or kind of defense presented.”) (quotation

omitted).  Moreover, the district court indicated that it is aware of the impropriety

Appellate Case: 08-2185     Document: 01014141315     Date Filed: 08/25/2008     Page: 3     



-4-

of “bolstering” the credibility of witnesses and that it was taking measures to

guard against such impropriety.  Defendants’ reliance on United States v. Amico ,

486 F.3d 764 (2d Cir. 2007), is misplaced.  Not only were the facts of Amico

different, but Amico  was decided on appeal, with the benefit of a full trial record,

rather than on mandamus. 

Section 455(b)(1)

“Section 455(b)(1) calls for recusal when a judge has ‘personal knowledge

of disputed evidentiary facts concerning the proceeding.’  This rule applies to

knowledge which the judge obtained extrajudicially, e.g., through prior

representation of a party, or by witnessing the events at issue in the proceeding.” 

United States v. Page , 828 F.2d 1476, 1481 (10th Cir. 1987) (citation omitted).

Defendants argue that the district judge has extrajudicial knowledge of

matters concerning the architectural firm that worked on both courthouse projects

and that knowledge “provides [him] with information about a piece of the

litigation or evidence at the heart of the petitioners’ cases.”  Pet. at 24.  But they

do not specify the facts upon which they rely.  Further, they do not explain why

such information would be a “disputed evidentiary fact.”  Just because evidence is

introduced, does not mean that it is “disputed.”  “A judge should not recuse

himself on unsupported, irrational, or highly tenuous speculation.”  Hinman v.

Rogers, 831 F.2d 937, 939 (10th Cir. 1987). 
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Conclusion

On this record, defendants have not shown that a reasonable person,

knowing all the facts, would harbor doubts about the district judge’s impartiality,

or that the district judge has extrajudicial knowledge about disputed evidentiary

facts.  Accordingly, they have failed to show that the district judge clearly abused

his discretion or usurped his authority in denying their motion to recuse.  Should

defendants be convicted and then appeal, however, nothing in this decision shall

preclude them from renewing their recusal arguments under the direct-appeal

standard of review and with the benefit of a full record. 

Mr. Martinez’s motion for leave to proceed in forma pauperis is

GRANTED.  The petition for a writ of mandamus is DENIED. 

Entered for the Court

ELISABETH A. SHUMAKER, Clerk

Appellate Case: 08-2185     Document: 01014141315     Date Filed: 08/25/2008     Page: 5     


	Page 1
	1
	2
	3
	4

	Page 2
	Page 3
	Page 4
	Page 5

		Superintendent of Documents
	2014-11-24T18:37:31-0500
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




