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UNITED STATES COURT OF APPEALS

FOR THE TENTH CIRCUIT

In re:

RAFER HARRISON,

Movant.

No. 08-2271

ORDER

Before HARTZ, McCONNELL , and HOLMES , Circuit Judges.

Rafer Harrison was convicted of one count of aggravated sexual abuse of a

child under twelve years old in violation of 18 U.S.C. §§ 2241(c) and 2246(2)(A)

and one count of abusive sexual contact with a child in violation of 18 U.S.C.

§§ 2244(a)(1), (c) and 2246(3).  On direct appeal, this court affirmed his

conviction, United States v. Harrison , 296 F.3d 994, 1008 (10th Cir. 2002), and

the Supreme Court denied certiorari, Harrison v. United States, 537 U.S. 1134

(2003).  Having unsuccessfully pursued a motion to vacate, set aside, or correct

his sentence under 28 U.S.C. § 2255, see United States v. Harrison , 120 F. App’x

761, 764 (10th Cir. 2005), Mr. Harrison now seeks authorization to file a second

or successive § 2255 motion. 

A movant seeking to bring a second or successive § 2255 motion may

proceed only with a claim that relies on (1) “newly discovered evidence that, if
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proven and viewed in light of the evidence as a whole, would be sufficient to

establish by clear and convincing evidence that no reasonable factfinder would

have found the movant guilty of the offense” or (2) “a new rule of constitutional

law, made retroactive to cases on collateral review by the Supreme Court, that

was previously unavailable.”  28 U.S.C. § 2255(h).  Mr. Harrison proceeds under

§ 2255(h)(1), arguing that he has new evidence of his actual innocence in the

form of affidavits from his victim recanting her pretrial statements to law

enforcement officers.  He contends that the prosecutors violated his right to due

process by presenting the pretrial statements at trial and never correcting that

false evidence.  In support, Mr. Harrison presents two affidavits in which the

victim swears that she lied in her statements to investigators when she accused

him of abuse and detailed the abusive incidents.  

Mr. Harrison obtained the affidavits after he filed his first § 2255 motion. 

But the victim’s recantation was not new at that time.  In fact, she recanted her

statements to law enforcement even before Mr. Harrison’s trial.  Harrison ,

296 F.3d at 998-99.  The government notified the court that the victim might

recant and Mr. Harrison responded.  Id. at 999.  Ultimately, the government

presented the victim’s pretrial statements at trial but did not call her to testify. 

Id. at 1000.  Instead, she testified as a witness for the defense.  “[S]he repudiated

her earlier statements implicating Defendant.  She did not dispute the content of

the statements but contended that she had lied because she thought she could get
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the abusive Defendant out of the house.”  Id.  Mr. Harrison was convicted, and

this court affirmed the admission of the statements.  Id. at 1001-02, 1007.

Mr. Harrison denies that he is attempting to establish that the victim did in

fact lie, instead asserting that his claim is that his due process rights were violated

when the prosecution presented the allegedly false statements at his trial.  It

appears that what Mr. Harrison actually seeks to do is to reclothe his unsuccessful

objections to the admission of the victim’s pretrial statements.  But in any event,

any claim that Mr. Harrison may wish to assert under § 2255(h)(1) must rely on

“newly discovered evidence.”  The victim’s affidavits merely reiterate the prior

recantation that she testified about at trial.  Thus, Mr. Harrison’s “new” evidence

is new only in form, not substance.  As such, it is insufficient to satisfy

§ 2255(h)(1).

Mr. Harrison’s motion for authorization to file a second or successive

§ 2255 motion is DENIED.  This denial of authorization is not appealable and

“shall not be the subject of a petition for rehearing or for a writ of certiorari.” 

28 U.S.C. § 2244(b)(3)(E).

Entered for the Court

ELISABETH A. SHUMAKER, Clerk
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