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ORDER

Before HARTZ, TYMKOVICH, and HOLMES, Circuit Judges.

Edward Clemmons is currently incarcerated at a correctional center in Illinois.  He

filed a state habeas corpus petition pursuant to 28 U.S.C. § 2254 in the U.S. District Court

for the District of Kansas that was denied in 1994.  That denial was affirmed on appeal to

this court.  Clemmons v. Stotts, Case No. 94-3170 (10th Cir. Feb. 27, 1995)

(unpublished).

In 2007, Mr. Clemmons filed a Fed. R. Civ. P. 60(b) motion in connection with the

habeas proceeding.  The motion was denied on January 8, 2008.  If Mr. Clemmons

intended to appeal that decision, a notice of appeal was due by February 7, 2008.  See
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Fed. R. App. P. 4(a)(1)(A) (notice of appeal due within 30 days).  A notice of appeal was

not filed until February 15, and by Mr. Clemmons’s own admission, he did not put the

notice of appeal in the prison mail system until February 12, 2008, five days after it was

due.  See  Fed. R. App. P. 4(c) (prison mailbox rule).

Mr. Clemmons was provided an opportunity to show cause why the appeal should

not be dismissed because of the tardy notice of appeal.  In his response, Mr. Clemmons

asserts he did not receive a copy of the district court’s denial order until January 30

because of various delays in the delivery of the order.  He asks that the appeal be

considered timely, in light of this delay that was beyond his control.

However, the governing rules and case law do not permit that result.  Mr.

Clemmons received the denial order on January 30 and the notice of appeal was not due

until February 7.  At that point he had a few options.  He had eight days within which to

either put a notice of appeal in the prison mail system or file a motion with the district

court seeking an extension of time within which to file a notice of appeal.  See Fed. R.

App. P. 4(a)(5).  He did neither of these things.  Instead he waited thirteen days before

putting a late notice of appeal in the prison mail system.

We are mindful that there were problems in getting the denial order to Mr.

Clemmons.  However, our rules anticipate this problem, even in the more difficult

situation where the order sought to be appealed is not received until after the time period

for filing a notice of appeal has run:
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(6) Reopening the Time to File an Appeal. The district court may reopen the time

to file an appeal for a period of 14 days after the date when its order to reopen is

entered, but only if all the following conditions are satisfied:

(A) the court finds that the moving party did not receive notice under

Federal Rule of Civil Procedure 77(d) of the entry of the judgment or order sought

to be appealed within 21 days after entry;

(B) the motion is filed within 180 days after the judgment or order is

entered or within 7 days after the moving party receives notice under Federal Rule

of Civil Procedure 77(d) of the entry, whichever is earlier;

(C) the court finds that no party would be prejudiced. 

Fed. R. App. P. 4(a)(6).  Even though he had the other options already mentioned

available, Mr. Clemmons could also have conceivably filed a motion to reopen the appeal

since there was a 22-day period between the entry of the denial order and his receipt of it. 

However, Mr. Clemmons also did not attempt to file a motion to reopen the appeal in the

district court and in any event, in this fact scenario, the rule requires action “within 7 days

after the moving party receives notice . . . of the entry.”  Fed. R. App. P. 4(a)(6)(B).  Mr.

Clemmons took no action after receiving notice of the denial order until thirteen days

later.

A timely filed notice of appeal is a jurisdictional requirement to the exercise of our

appellate authority.  Bowles v. Russell, 127 S. Ct. 2360 (2007).  For the reasons stated,
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we lack jurisdiction to consider an appeal of the district court’s order denying Mr.

Clemmons’s Fed. R. Civ. P. 60(b) motion.  Accordingly, this appeal is dismissed.

Entered for the Court
ELISABETH A. SHUMAKER
Clerk of Court

by:
Douglas E. Cressler
Chief Deputy Clerk
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