
UNITED STATES COURT OF APPEALS

FOR THE TENTH CIRCUIT

                                                            

UNITED STATES OF AMERICA,  

                    Plaintiff - Appellee,

 v.  

TONG SAYONH,  

                    Defendant - Appellant.

No. 08-3060
(D.C. No. 6:06-CR-10206-JTM)

D. of Kansas

ORDER

Before  HARTZ, O’BRIEN, and  HOLMES,  Circuit Judges.

This matter is before the court on the appellant’s pro se  “Notice of

Appeal/Request for C.O.A” filed on February 28, 2008.  

To the extent the appellant is seeking review of his § 2255 proceeding in

the district court, his appeal is premature.  The district court has not yet issued

any orders in that proceeding.  See Federal Deposit Insurance Corp. v.

McGlamery, 74 F.3d 218, 221 (10th Cir. 1996) (“Federal appellate jurisdiction

generally depends on the existence of a decision by the District Court that ‘ends

the litigation on the merits and leaves nothing for the court to do but execute the
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judgment.’” (quoting Coopers & Lybrand v. Livesay , 437 U.S. 463, 467 (1978)).  

Therefore, to the extent this appeal arises from appellant’s § 2255 proceeding, it

is dismissed for lack of jurisdiction.   Appellant may, of course, file a notice of

appeal following the district court’s disposition of his § 2255 proceeding, if he

wishes. 

To the extent the appellant is seeking review of the February 22, 2007

judgment of conviction entered in his criminal case, his appeal is untimely.  See

Fed. R. App. P. 4 (b) (1) (A) (prescribing a 10 day period for filing a notice of

appeal in a criminal case.) 

APPEAL DISMISSED. 

Entered for the Court
ELISABETH SHUMAKER, Clerk of Court

by:
Christine Van Coney
Counsel to the Clerk
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