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ORDER

Before HARTZ, EBEL , and GORSUCH , Circuit Judges.

Movant Michael Patrick McElhiney, a federal prisoner, has filed a motion

for authorization to file a second or successive 28 U.S.C. § 2255 motion, seeking

to challenge his convictions for conspiracy to distribute and possess heroin with

intent to distribute, in violation of 21 U.S.C. §§ 846 and 841(b)(1)(C), and for

aiding and abetting the distribution of heroin, in violation of 21 U.S.C.

§§ 841(a)(1) and 841(b)(1)(C), and 18 U.S.C. § 2.  McElhiney seeks to present

new evidence that he contends demonstrates that a key witness against him

perjured himself.  The government has filed a response to the motion, to which

McElhiney has filed a reply.  We conclude that McElhiney has not made a

prima facie showing that his new evidence satisfies the requirements for

authorization and, therefore, deny the motion.
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Procedural Background .  McElhiney’s convictions were based on his

involvement in a drug smuggling operation while an inmate at the United States

Penitentiary in Leavenworth, Kansas.  He was charged with conspiracy to

distribute heroin and to possess heroin with the intent to distribute.  After a hung

jury trial, McElhiney was convicted at a second trial in 1999.  On appeal, this

court reversed his conviction due to an impermissibly coercive Allen  jury

instruction.  United States v. McElhiney, 275 F.3d 928, 948 (10th Cir. 2001).  

A superceding indictment was then issued against McElhiney charging him

with the conspiracy count and adding a new charge of aiding and abetting in the

distribution of heroin.  McElhiney was convicted on both counts, and this court

affirmed his convictions on appeal.  United States v. McElhiney, 85 F. App’x 112,

117 (10th Cir. 2003).  McElhiney challenged his convictions in a § 2255 motion

in 2005, which was denied by the district court.  This court denied him a

certificate of appealability.  United States v. McElhiney, 197 F. App’x 777, 780

(10th Cir. 2006).

Motion for Authorization .  McElhiney now seeks authorization from

this court to file a second or successive § 2255 motion.  A federal prisoner may

not file a second or successive § 2255 motion unless it is “certified as provided

in  [28 U.S.C. §] 2244 by a panel of the appropriate court of appeals.” 

28 U.S.C. § 2255(h).  A court of appeals may certify the filing of a second or

successive § 2255 motion “only if it determines that the application makes a
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prima facie showing” that the motion satisfies the requirements of § 2255(h). 

Id. § 2244(b)(3)(C); see Coleman v. United States, 106 F.3d 339, 341 (10th Cir.

1997) (incorporating § 2244(b)(3)(C)’s “prima facie showing” standard into

§ 2255’s second or successive requirements).

Section 2255(h) requires a federal prisoner seeking authorization to

demonstrate that his proposed claims either depend on “newly discovered

evidence that, if proven and viewed in light of the evidence as a whole, would be

sufficient to establish by clear and convincing evidence that no reasonable

factfinder would have found [him] guilty of the offense,” § 2255(h)(1), or rely

upon “a new rule of constitutional law, made retroactive to cases on collateral

review by the Supreme Court, that was previously unavailable,” § 2255(h)(2). 

McElhiney bases his motion for authorization on newly discovered evidence.

Our sister circuits have adopted the following definition of the “prima facie

showing” needed to obtain circuit court authorization:

By “prima facie showing” we understand . . . simply a sufficient
showing of possible merit to warrant a fuller exploration by the
district court.  All that we usually have before us in ruling on such an
application, which we must do under a tight deadline (see 28 U.S.C.
§ 2244(b)(3)(D)), is the application itself and documents required to
be attached to it, consisting of the previous motions and opinions in
the case.  We do not usually have a response from the government,
though such a response is authorized. . . .  If in light of the
documents submitted with the application it appears reasonably
likely that the application satisfies the stringent requirements for the
filing of a second or successive petition, we shall grant the
application.  The grant is, however, it is important to note, tentative
in the following sense:  the district court must dismiss the motion
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the strength of the petitioner’s claim based on a new rule of constitutional law
made retroactively applicable by the Supreme Court.  Ochoa , 485 F.3d at 542 n.4,
545.

The parties dispute whether the government hid the new evidence and2

(continued...)
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that we have allowed the applicant to file, without reaching the
merits of the motion, if the court finds that the movant has not
satisfied the requirements for the filing of such a motion.  28 U.S.C.
§ 2244(b)(4). The movant must get through two gates before the
merits of the motion can be considered.

Bennett v. United States, 119 F.3d 468, 469-70 (7th Cir. 1997); see also Goldblum

v. Klem , 510 F.3d 204, 219 (3d Cir. 2007) (citing and joining the seven other

circuits that have adopted the Bennett standard).  We too adopt Bennett’s

“possible merit” standard for purposes of conducting the circuit court certification

evaluation of second-or-successive new evidence claims, here under § 2255(h)(1). 

See Ochoa v. Sirmons, 485 F.3d 538, 544-45 (10th Cir. 2007) (stating that Bennett

properly assessed the strength of a new evidence claim to determine whether it

made a sufficient showing of possible merit).1

The Newly Discovered Evidence.  McElhiney’s newly discovered evidence

consists of two “kites” (notes passed between inmates) written in 1995 by Allan

Hawley, a key government witness against McElhiney, to another inmate, Daniel

McPheeters.  McElhiney contends the government obtained these kites in

September 1995, but did not disclose them to McElhiney until March 20, 2007,

during discovery in another criminal proceeding against McElhiney.2
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whether its failure to disclose the kites constitutes a Brady  violation.  However,
unlike a state prisoner seeking to file a second or successive petition under
§ 2254, who must show the existence and effect of constitutional error, a federal
prisoner proceeding under § 2255 need only show that the new evidence is
sufficient to establish by clear and convincing evidence that no reasonable
factfinder would have found the movant guilty, regardless of whether its
unavailability was the result of constitutional error.  Compare § 2255(h)(1),
which governs second or successive § 2255 motions, with 28
U.S.C. § 2244(b)(2)(B)(ii), which governs second or successive § 2254 petitions. 
Because the existence of constitutional error is irrelevant to our standard under
§ 2255(h)(1), we need not decide whether this evidence was withheld
unconstitutionally.
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McElhiney attaches to his motion photocopies of the two kites.  He points

to the following excerpts from Hawley’s first kite as evidence that Hawley

actually directed the distribution of heroin at Leavenworth for his own

enrichment:

That 12 gram at my girl’s pad now–everybody up here is saying the
dude that I [unreadable] in on that with went all the way P.C. So
that’s more for us –hee hee [unreadable] I owe nobody else on that’s
[sic]– so thats [sic] - 8 for us home free.

* * * 

I took care of fearless friends M [&] D real real good–kind of
stretched myself out in doing so but they [missing word or
unreadable] that coming fo’ sure.

Mot. for Authorization, Ex. B (all-capitalization omitted).

McElhiney argues that it was the government’s contention at trial that

McElhiney directed the entry of heroin into the prison in order to distribute it for

profit, while it was his trial contention that Hawley was directing the heroin
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distribution, which Hawley denied at trial.  He asserts that the only question for

the jury had been whether Hawley was trafficking in heroin for his own account

or at McElhiney’s direction.  McElhiney contends the new evidence, and

specifically the above excerpts, demonstrate that Hawley, not McElhiney, was

running the distribution of heroin into the special housing unit at Leavenworth in

1995, and that McElhiney’s involvement was limited to his own personal use.  He

argues that the entire case against him centered on Hawley’s credibility, that this

new evidence demonstrates that Hawley was lying, and thus, Hawley’s credibility

could have been impeached.  He also claims that the “us” in the kite refers to

McPheeters, not McElhiney.  He contends that no reasonable jury, knowing the

content of this kite, could have found McElhiney guilty of distribution of heroin. 

The government disagrees.  It argues that even if these new kites showed

that Hawley was directing the heroin distribution, that alone is insufficient to

demonstrate by clear and convincing evidence that no reasonable factfinder would

have found McElhiney guilty of drug conspiracy.  The issue at trial, the

government points out, was whether McElhiney willfully participated in a

conspiracy to distribute heroin and whether he aided and abetted in the

distribution, not whether McElhiney directed the conspiracy.

The government argues there was strong evidence at trial that McElhiney

acted in concert with Hawley and another inmate, David Sahakian, to obtain

heroin while in Leavenworth’s special housing unit.  It attaches four kites

Appellate Case: 08-3074     Document: 0101410390     Date Filed: 04/14/2008     Page: 6     



McElhiney represented himself at the second trial and stated the following3

during closing argument, which was admitted in the third trial:  “The biggest
conspiracy in any of those kites shown is I’m trying to help David get a shot of
dope.  I don’t use heroin.  He’s my friend, he does, I will help him. . . .  Those
kites are simply saying Dave wanted a shot of dope and I helped him get it.” 
McElhiney, 85 F. App’x at 115 (quotation omitted).  We agreed with the district
court’s conclusion that this admission represents “an inculpatory interpretation of
the kites from a person in the position to know what they meant.”  Id . (quotation
omitted).
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introduced at trial that were written by McElhiney, see Resp., Attach. 1-6, and

argues these irrefutably establish that McElhiney was engaged in a drug

conspiracy.  Moreover, McElhiney admitted during closing argument of his

second trial that he helped get heroin for another inmate.  See McElhiney,

85 F. App’x at 115.  3

The government contends the new evidence is actually consistent with the

trial evidence that McElhiney, Hawley and Sahakian acted in concert, pointing to

an excerpt in the kite not highlighted by McElhiney, where Hawley writes, “if

there is something important you need to tell me or something I can [pass] on to

M or D – I can understand if you come closer . . . . ”  Mot. for Authorization,

Ex. B (all-capitalization omitted).  The government argues this passage

demonstrates Hawley was concerned about McElhiney (M) being informed of the

progress of the drug transaction.

The government also challenges McElhiney’s claim that the quoted

excerpts would have impeached Hawley.  It states that Hawley never denied he

was involved in a conspiracy to distribute heroin in the prison, and characterized
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himself at trial as akin to a mid-level manager or vice-president.  The government

argues there is nothing in the new evidence that contradicts Hawley’s trial

testimony.  The government also disputes McElhiney’s assertion that its case

centered on Hawley’s credibility, arguing that the most compelling evidence came

from McElhiney’s kites and admissions, and testimony from Sahakian.  Finally,

the government argues that even if this new evidence demonstrates that Hawley

was working for himself, at his own direction, that evidence would not be

inconsistent with him also participating in a conspiracy with McElhiney to

distribute heroin.  

Prima Facie Showing .  From our review of the motion for authorization and

the newly discovered evidence, we cannot conclude that McElhiney has made a

prima facie showing that the new evidence satisfies the stringent requirement for

the filing of a second or successive § 2255.  The kites are ambiguous, written in a

form of code, and are barely susceptible to any meaningful, objective

interpretation.  We cannot determine from our reading of the kites that they

demonstrate that Hawley directed the distribution of heroin into and within

Leavenworth, that McElhiney was not involved in a conspiracy to distribute and

possess heroin or with aiding and abetting the distribution of heroin, or that

Hawley lied or perjured himself at trial.  McElhiney submitted an affidavit with

the motion for authorization ascribing his own interpretation and explanation of
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whole,” we do not have the full trial record before us.  We must, therefore, rely
on the description of the trial record provided by the parties, as well as our prior
descriptions of the record in the direct appeal. 
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the kites, but that is simply his own subjective interpretation, not newly

discovered evidence.

We previously rejected McElhiney’s claim on direct appeal that the

evidence at trial was insufficient to support his conviction, which he then based

on an argument that Hawley could not have been a member of the conspiracy. 

We explained that:

[E]ven assuming the legitimacy of this contention, Defendant was
alleged to have participated in a conspiracy not only with Hawley,
but also with Sahakian and other persons.  Regardless of whether
Hawley was a voluntary participant, there was adequate evidence that
Defendant participated in a conspiracy with Sahakian.

McElhiney, 85 F. App’x at 117.

Nothing in the new evidence presented in the motion for authorization

alters this conclusion.   Even assuming the legitimacy of McElhiney’s new4

contention, based on this new evidence, that Hawley directed the distribution of

heroin, this does nothing to undermine our previous ruling that there was

adequate evidence that McElhiney participated in the conspiracy with Hawley,

Sahakian and other persons. 

Even if we were to accept McElhiney’s self-serving and unsupported

interpretation of the new evidence, at best, it might undermine Hawley’s
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Courts have recognized that Congress was guided by the Supreme Court’s5

decision in Sawyer v. Whitley, when it formulated the “no reasonable factfinder”
test in 28 U.S.C. §§ 2244(b)(2)(B)(ii) and 2255(h)(1).  See In re Brown , 457 F.3d
392, 395 (5th Cir. 2006); Ross v. Berghuis, 417 F.3d 552, 557 n.4 (6th Cir. 2005);
In re Williams, 330 F.3d 277, 283 (4th Cir. 2003); Thompson v. Calderon ,
151 F.3d 918, 923 (9th Cir. 1998); see also  2 Randy Hertz & James S. Liebman,
Federal Habeas Corpus Practice & Procedure, § 28.3e, at 1459-60 (5th ed. 2005)
(“Section 2244(b)(2)(B) appears to adopt an “innocence” standard that is roughly
equivalent to the Supreme Court’s definition of “innocence” or “manifest
miscarriage of justice” in Sawyer v. Whitley.”). 
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credibility.  The Supreme Court has held, however, that such impeachment

evidence is rarely sufficient to meet the “no reasonable factfinder” test to certify a

successive habeas motion or petition.  See Sawyer v. Whitley, 505 U.S. 333, 349

(1992).   In Sawyer, the Supreme Court rejected a new evidence claim that tended5

to undermine the credibility of a key prosecution witness, stating that “[t]his sort

of latter-day evidence brought forward to impeach a prosecution witness will

seldom, if ever, make a clear and convincing showing that no reasonable juror

would have believed the heart of [the witness’] account of petitioner’s actions.”

Id . at 349.  Assuming a reasonable juror would interpret the newly discovered kite

as McElhiney suggests, and that the evidence might be used to impeach some

aspect of Hawley’s testimony, that alone is insufficient to make a clear and

convincing showing, in light of the evidence as a whole, that no reasonable

factfinder would have believed the whole of Hawley’s testimony, or that such

impeached testimony would have negated the other, unimpeached testimony

presented at trial.
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In summary, we cannot conclude from the motion for authorization, and the

accompanying documentation, that it is reasonably likely that the proposed

second or successive § 2255 motion contains new evidence, that if proven and

viewed in light of the evidence as a whole, would be sufficient to establish that no

reasonable factfinder would have found McElhiney guilty of the offense.  See

28 U.S.C. § 2255(h)(1).

Accordingly, the motion for authorization is DENIED and matter is

DISMISSED.  This denial of authorization is not appealable and may not be the

subject of a petition for rehearing or for a writ of certiorari.  See 28 U.S.C.

§ 2244(b)(3)(E).

Entered for the Court

ELISABETH A. SHUMAKER, Clerk
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