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ORDER

Before KELLY, EBEL, and HARTZ, Circuit Judges.

Shawn A. Alderson has filed a motion for authorization to file a second or

successive habeas corpus petition pursuant to 28 U.S.C. § 2254 or to remand to

the district court.  Because the district court correctly transferred this matter to us

and because Mr. Alderson has not met the requirements for authorization set forth

in 28 U.S.C. § 2244(b), we deny his motion.  

In 1995, Mr. Alderson was convicted of felony murder and aggravated

battery and sentenced to life and eighty-six month’s imprisonment, respectively. 

On direct appeal, the Kansas Supreme Court affirmed his convictions, but vacated

his sentences and remanded for resentencing.  State v. Alderson, 922 P.2d 435,

470 (Kan. 1996).  That court affirmed after resentencing.  State v. Alderson,

972 P.2d 1112 (Kan. 1999).  
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On December 27, 1999, Mr. Alderson filed a petition for habeas corpus

relief in federal district court, asserting (1) the trial judge should have recused;

(2) there was insufficient evidence to support the felony-murder conviction;

(3) he was not properly convicted of felony murder because the underlying felony

of criminal discharge of a firearm at an occupied vehicle merged into the

felony-murder charge; (4) he was denied the right to present a full defense when

the trial court denied his request to produce evidence of the victim’s prior

aggravated-felony conviction; (5) the trial court should have sequestered

witnesses; (6) either the trial court lacked jurisdiction over the felony-murder

charge or the court denied him due process by allowing the State to amend the

Information; (7) because there was insufficient evidence to support the jury’s

finding of felony murder, he was denied due process; (8) the trial court denied his

right to due process by allowing the jury to determine the verdicts; (9) his trial

counsel’s representation was constitutionally inadequate; (10) his appellate

counsel’s representation was constitutionally inadequate; (11) because he was

forced him to proceed to trial with inadequate representation, he was denied his

right to a fair trial; (12) the jury instructions were unconstitutional; (13) his

appellate counsel was inadequate to protect his right to a full and fair appellate

review; (14) the cumulative trial error required reversal of his felony-murder

conviction and remand for a new trial; and (15) Kansas post-conviction

proceedings are inadequate to protect his right to present constitutional issues to

Appellate Case: 08-3087     Document: 0101867283     Date Filed: 05/21/2008     Page: 2     



-3-

the federal courts.  Because claims 6, 8, 9, 10, 11, 12, 13, and 15 were

unexhausted and because of the one-year time limitation of 28 U.S.C.

§ 2244(d)(1), the magistrate judge presented Mr. Alderson with two options: 

(1) dismiss the unexhausted claims and proceed with the exhausted claims or

(2) move to stay the habeas action pending exhaustion of state remedies. 

Mr. Alderson moved to stay the federal proceedings so that he could exhaust state

remedies on his ineffective assistance of trial counsel claims–claims 9 and 11. 

The district court granted the motion, and liberally construed it as requesting

dismissal of the remaining unexhausted claims.  

After the Kansas Court of Appeals affirmed the state district court’s denial

of post-conviction relief, Alderson v. State, 138 P.3d 330 (Kan. App. 2006),

Mr. Alderson sought leave to amend his habeas petition to add the newly

exhausted claims asserted in his original habeas petition and to add an additional

exhausted claim concerning the legality of his durational departure sentence that

he inadvertently omitted from the original habeas petition.  Additionally, he

requested reinstatement of dismissed claim 12, since it had actually been

exhausted.  

The district court set aside the voluntary dismissal of claim 12.  But the

court denied without prejudice leave to amend the habeas petition to add the

illegality-of-the-sentence claim that had been fully exhausted in state court but

not asserted in the original habeas petition.  Specifically, the district court found
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that Mr. Alderson was attempting to raise an untimely new claim that did not

clarify or amplify any claim presented in the original habeas petition and that the

new claim would not relate back to the timely original habeas petition, see Fed.

R. Civ. P. 15(c).  The court concluded that consideration of the new claim

requires authorization by the Tenth Circuit pursuant to § 2244(b)(3), and

transferred the new claim to us, see Coleman v. United States, 106 F.3d 339, 341

(10th Cir. 1997) (per curiam).  

In his motion for authorization to file a second or successive habeas

petition or for remand, Mr. Alderson asserts that he omitted the new claim

through oversight and therefore he should be given permission to amend his

habeas petition to add it.  First, we consider whether the district court properly

transferred this claim, and we conclude it did.  In United States v.

Espinoza-Saenz, 235 F.3d 501, 505 (10th Cir. 2000), we held that the district

court properly treated a motion to amend as a successive petition instead of as an

amendment that related back to the timely filed habeas petition where the motion

did not clarify or amplify the claims raised in the habeas petition, and “instead

sought to assert claims totally separate and distinct . . . from those raised in [the]

original” habeas petition.  See also Woodward v. Williams, 263 F.3d 1135, 1142

(10th Cir. 2001) (holding Espinoza-Saenz applies to § 2254 cases); Ochoa v.

Sirmons, 485 F.3d 538, 541 n.3 (10th Cir. 2007) (per curiam) (“Indeed, § 2244(b)

may not be circumvented by injecting new claims into a habeas action even while
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it is still pending in the district court.”).  The new claim Mr. Alderson seeks to

raise is, as the district court found, separate and distinct from the other claims

raised in his original habeas petition.  Thus, the district court properly found that

it is second or successive and cannot proceed without prior authorization from

this court.  The district court therefore correctly transferred the new claim to us

under 28 U.S.C. § 1631 so Mr. Alderson could seek that authorization.  See

Coleman, 106 F.3d at 341.  

Because the district court properly transferred this second or successive

claim, we next consider whether to grant Mr. Alderson authorization to file the

claim.  To obtain authorization, he must make a prima facie showing that the new

claim is based on a new rule of constitutional law or newly discovered evidence. 

See 28 U.S.C. § 2244(b)(2), (3)(c).  This he cannot do, as he was aware of the

claim on direct appeal.  

Accordingly, we DENY Mr. Alderson’s motion for authorization to file a

second or successive habeas petition or for remand to the district court.  The

denial of authorization is not appealable and shall not be the subject of a petition 
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for rehearing or for a writ of certiorari.  See 28 U.S.C. § 2244(b)(3)(E).

Entered for the Court

ELISABETH A. SHUMAKER, Clerk
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