
FILED
United States Court of Appeals

Tenth Circuit

May 23, 2008

Elisabeth A. Shumaker
Clerk of Court

UNITED STATES COURT OF APPEALS

FOR THE TENTH CIRCUIT

In re:

BRETT D. WHEELER,

Movant.

No. 08-3107
(D.C. No. 5:08-CV-03098-SAC)

(D. Kan.)

ORDER

Before HARTZ, EBEL, and TYMKOVICH, Circuit Judges.

On April 10, 2008, Brett D. Wheeler filed a 28 U.S.C. § 2254 petition in

district court.  The district court transferred the petition to this court after

concluding that it was a second or successive § 2254 petition and, therefore,

required authorization from this court before it could be properly filed. 

Mr. Wheeler now seeks authorization from this court to file his second or

successive § 2254 petition.  Because Mr. Wheeler’s claims do not meet the

requisite conditions under 28 U.S.C. § 2244(b), we deny authorization and

dismiss the proceeding.

Mr. Wheeler was convicted in 1987 of two counts of rape and two counts of

aggravated sodomy.  His conviction was affirmed on appeal.  Mr. Wheeler’s

earlier § 2254 petition was filed on November 14, 2000.  The district court
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dismissed that petition as untimely, and Mr. Wheeler did not file an appeal from

that dismissal. 

In order to be entitled to authorization on his newly filed claim,

Mr. Wheeler must make the following showing:

(A) . . . that the claim relies on a new rule of constitutional law,
made retroactive to cases on collateral review by the Supreme Court,
that was previously unavailable; or 

(B)(i) the factual predicate for the claim could not have been discovered 
previously through the exercise of due diligence; and 

(ii) the facts underlying the claim, if proven and viewed in light of the 
evidence as a whole, would be sufficient to establish by clear and
convincing evidence that, but for constitutional error, no reasonable
factfinder would have found the applicant guilty of the underlying
offense.

28 U.S.C. § 2244(b)(2).

Mr. Wheeler contends that his new claim relies on a “new rule of law.” 

Mot. for Auth. at 9.  Liberally construing Mr. Wheeler’s § 2254 petition, it

appears that his new claim is for ineffective assistance of counsel based on his

counsel’s failure to notify the court of relevant case law during briefing on

Mr. Wheeler’s direct appeal.  Mr. Wheeler argues that the new rule announced in

Patterson v. State, 754 P.2d 1207 (Kan. Ct. App. 1988) should have been applied

to his case in accordance with Griffith v. Kentucky, 479 U.S. 314 (1987). 

Mr. Wheeler asserts that Patterson enunciates a “‘new rule’ of law . . . that should

have been applied to his direct appeal when it was still pending.”  Mot. for Auth.
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at 37.  Patterson, however, is a twenty-year old Kansas Court of Appeals case

involving a question of statutory interpretation.  Patterson does not involve a

“new rule of constitutional law, made retroactive to cases on collateral review by

the Supreme Court, that was previously unavailable” as required by

§ 2244(b)(2)(A).  

In the form portion of his motion for authorization, Mr. Wheeler also

checked the box indicating that his new habeas claim relied on “newly discovered

evidence.”  Mot. for Auth. at 9.  When asked to include a brief description of this

new evidence and why it was not previously available, Mr. Wheeler wrote “[s]ee

Memorandum of Law Attached to Habeas Corpus for Petitioner’s explanation to

this question.”  Id.  We have reviewed Mr. Wheeler’s Memorandum of Law and

we can find no discussion about any newly discovered evidence.  See id. at 36-41. 

Because Mr. Wheeler has failed to meet the conditions set forth in

§ 2244(b)(2), authorization to file a second or successive § 2254 petition is

DENIED and the matter is DISMISSED.  This denial of authorization is not 
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appealable and shall not be the subject of a petition for rehearing or for a writ of

certiorari.  See 28 U.S.C. § 2244(b)(3)(E).

Entered for the Court

ELISABETH A. SHUMAKER, Clerk
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