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ORDER

Before TACHA , MURPHY , and  TYMKOVICH , Circuit Judges.

Glenn A. Heath, a Kansas state prisoner appearing pro se, has filed a

motion for remand challenging the transfer to this court of the unauthorized

second or successive 28 U.S.C. § 2254 petition he filed in district court.  We deny

the motion for remand, and dismiss the matter.

Heath was convicted in 1996 of first degree felony murder, for which he

received a mandatory life sentence, and abuse of a child, for which he received a

consecutive sixty-four year sentence.  The Kansas Supreme Court affirmed his

murder conviction and life sentence, but reversed the child abuse conviction and

vacated the sixty-four year sentence.  State v. Heath , 957 P.2d 449, 461, 473

(Kan. 1998).  Heath filed a § 2254 petition challenging his murder conviction and

sentence in 2002; it was denied by the district court.  Heath v. Roberts,

No. 02-3349-JTM, 2004 WL 2496698, at *12 (D. Kan. Nov. 5, 2004)
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(unpublished order).  This court denied Heath a certificate of appealability. 

Heath v. Roberts, No. 04-3479, 2005 WL 1519105 (June 28, 2005) (unpublished

order).

In May 2008, Heath attempted to file a second § 2254 petition in district

court.  In it, he claimed that the “trial court lacked jurisdiction to impose [the]

original sentence[] because [of] failure to complete Sixth Amendment unanimous

jury requirement and upset legitimate expectation of finality.”  Proposed § 2254

Pet., at 6, Heath v. Kansas, No. 08-3124-SAC (dated May 23, 2008).  He claimed

this “[e]rror arose after the fact” because he had never been resentenced after the

state court vacated his child abuse conviction.  Id . 

Before a state prisoner may file a second or successive § 2254 petition, he

must first seek and obtain authorization from the appropriate court of appeals to

file the petition.  28 U.S.C. § 2244(b)(3).  A state prisoner seeking authorization

must demonstrate that he has not raised his claim in a prior habeas petition,

§ 2244(b)(1), and that his new claim is based either on “a new rule of

constitutional law, made retroactive to cases on collateral review by the Supreme

Court, that was previously unavailable,” § 2244(b)(2)(A), or on newly-discovered

evidence that, “if proven and viewed in light of the evidence as a whole, would be

sufficient to establish by clear and convincing evidence that, but for constitutional

error, no reasonable factfinder would have found [him] guilty of the underlying

offense,” § 2244(b)(2)(B)(ii).  Because Heath had not obtained authorization
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before filing his second or successive § 2254 petition, the district court

transferred it to this court to give him an opportunity to seek and obtain such

authorization.  Rather than do so, Heath moves this court for an order remanding

the matter to the district court, arguing that he does not need this court’s

authorization to file his proposed § 2254 petition.

In his motion for remand, Heath first argues that his proposed second

§ 2254 petition is not successive, and thus does not require authorization, because

some of the claims in his first § 2254 petition were procedurally dismissed for

failure to exhaust in state court.  Mot. for Remand, at 1.  It is true that when the

claims in the first habeas petition are dismissed without prejudice based on the

procedural ground that the petitioner failed to exhaust available state remedies, it

is not counted as a first habeas petition; thus, a subsequent petition is not

considered second or successive.  See Slack v. McDaniel, 529 U.S. 473, 485-86

(2000).  When, however, the claims in the first habeas petition are denied based

on a determination that the petitioner lost the right to pursue the claims because

of procedural default, and the petitioner failed to show cause for his default and

prejudice resulting therefrom or that miscarriage of justice will occur if the claim

is not considered, it is a decision on the merits of his habeas petition.  Hawkins v.

Evans, 64 F.3d 543, 547 (10th Cir. 1995); Henderson v. Lampert, 396 F.3d 1049,

1053 (9th Cir. 2005).  Here, the district court dismissed the unexhausted claims in

Heath’s first § 2254 petition on the merits, with prejudice, because they were
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procedurally defaulted.  Heath , 2004 WL 2496698, at *11.  Thus, because all of

the claims Heath raised in his first § 2254 petition were denied on the merits, any

subsequent § 2254 petition is a “second or successive” petition, requiring

authorization pursuant to § 2244(b)(3) in order to be filed.  Moreover, all of the

claims that Heath now seeks to present in his proposed second § 2254 petition are

new; they are not unadjudicated claims presented in his first § 2254 petition.  

Second, it appears that Heath is arguing that, had he been resentenced after

the state court vacated his child-abuse conviction, he would have been able to file

a second § 2254 petition stemming from that new sentence, but he was unable to

do so because the state court never resentenced him.  Mot. for Remand, at 2. 

Contrary to Heath’s theory, the Kansas Supreme Court simply vacated the

child-abuse sentence; it affirmed the mandatory life sentence based on Heath’s

murder conviction.  Heath , 957 P.2d at 461, 473.  None of the actions of the state

court required or resulted in a new sentence, triggering any right by Heath to file

a new § 2254 petition from a new sentence.

Thus, Heath is prohibited from filing his proposed § 2254 petition in the

district court without first satisfying the authorization requirements set forth in

§ 2244(b).  He has not sought authorization and there is no basis to remand this

matter to the district court. 
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Accordingly, the motion for remand is DENIED, and the matter is

TERMINATED.

Entered for the Court

ELISABETH A. SHUMAKER, Clerk
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