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ORDER

Before McCONNELL, TYMKOVICH, and HOLMES, Circuit Judges.

     Dale E. McCormick filed a 28 U.S.C. § 2254 petition with the U.S. District Court

for the District of Kansas.  [Kans. Dist. Ct. Case No. 08-CV-3058].  The State of Kansas,

through its Attorney General, filed a motion to dismiss the petition for failure to exhaust

available state remedies.  [Doc. 16].  In response, the district court issued an order

requiring Mr. McCormick to either voluntarily withdraw or amend his petition and stating

that if did not do one or the other, "his mixed petition shall be dismissed."  [Doc. 30].  Mr.

McCormick filed a motion to reconsider the order [Doc. 31] that was denied.  [Doc. 33]. 

Mr. McCormick then filed a notice of appeal [Doc. 34] and this court opened the pending

appeal, Case No. 08-3179.  
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Noting that the district court had not yet dismissed the case, this court issued an

order requiring Mr. McCormick to show cause why the appeal should not be dismissed

because no final appealable judgment had yet been entered.  Before responding to the

show cause order, and before the district court dismissed the habeas application, Mr.

McCormick filed an "Amended, Conditional Notice of Appeal and Request for COA"  [

Doc. 40] in which he indicates his intent to appeal "if the court dismisses my petition,"

and an "Amended Notice of Interlocutory Appeal." [Doc. 43].  

The district court entered additional orders stating, among other things,

"Petitioner's anticipatory Notice of Appeal is of no effect, for the reason that petitioner

may not file an Notice of Appeal of an order of dismissal until the order of dismissal has

actually been entered."  [Doc. 42]. 

Mr. McCormick argues in his response to this court's show cause order that an

interlocutory appeal should be permitted under the collateral order doctrine.  However,

Mr. McCormick cites no case in which an order requiring the amendment of a habeas

petition has been the subject of an interlocutory appeal under the collateral order doctrine. 

In addition, we note that because Mr. McCormick did not comply with the court's

order, the district court has now dismissed the writ application and has also entered a

separate judgment.  [Docs. 46 and 47]. 

Because the notice of appeal and amended notices of appeal at issue here were

filed prior to the entry of a final judgment, this court lacks jurisdiction to consider the

attempted appeal from the district court's interlocutory orders.  Accordingly, this appeal is
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dismissed without prejudice to Mr. McCormick initiating a new appeal by timely filing a

notice of appeal from the district court's order of dismissal and judgment.  

Entered for the Court
ELISABETH A. SHUMAKER
Clerk of Court

by:
Douglas E. Cressler
Chief Deputy Clerk
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