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UNITED STATES COURT OF APPEALS

FOR THE TENTH CIRCUIT

In re:

LEO D. GRAHAM,

Movant.

No. 08-3194
(D.C. Nos. 5:01-CV-03316-JTM &

6:99-CR-10023-JTM-2)

ORDER

Before KELLY , GORSUCH , and HOLMES , Circuit Judges.

Movant Leo D. Graham, a federal prisoner appearing pro se, has filed a

motion seeking authorization to file a second or successive 28 U.S.C. § 2255

motion to vacate, set aside or correct his sentence.  See 28 U.S.C. § 2255(h)

(requiring prisoner to move in Court of Appeals for order authorizing district

court to consider second or successive motion).  We deny authorization.

In 2000, Mr. Graham pleaded guilty in federal court to one count of armed

bank robbery and was sentenced to 188 months’ imprisonment.  He did not file a

direct appeal.  He filed a § 2255 motion challenging his conviction in 2001.  He

claimed that his guilty plea was involuntary because his defense counsel failed to

investigate violations of the Interstate Agreement on Detainer’s Act and failed to

explain to him that these claimed violations might invalidate his federal

indictment.  The district court denied the motion, but on appeal, this court
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reversed and remanded for an evidentiary hearing.  United States v. Graham ,

179 F. App’x 528, 534 (10th Cir. 2006).   After a hearing, the district court again

denied Mr. Graham’s § 2255 motion, and we recently affirmed that denial. 

United States v. Graham , No. 07-3042, 2008 WL 43864, at *7 (10th Cir. Jan. 3,

2008) (unpublished order) (finding no prejudice, even if counsel’s performance

had been deficient).

In his motion for authorization, Mr. Graham seeks to reassert the same

ineffective-assistance-of-defense-counsel claims that he asserted in his first

§ 2255 motion.  Mot. for Authorization, at 8-9.  He also seeks to assert new

claims based of ineffective assistance of his § 2255 counsel, arguing counsel

failed to raise his ineffective assistance-of-defense-counsel claim as he had

requested, in order to satisfy the prejudice prong of Strickland v. Washington , 466

U.S. 668, 687 (1984).  Mot. for Authorization, at 9-10.  

Mr. Graham’s proposed claims do not meet the requirements for

authorization.  To obtain authorization to file a second or successive § 2255

motion, a federal prisoner must demonstrate that his proposed claims either

depend on “newly discovered evidence that, if proven and viewed in light of the

evidence as a whole, would be sufficient to establish by clear and convincing

evidence that no reasonable factfinder would have found [him] guilty of the

offense,” § 2255(h)(1), or rely upon “a new rule of constitutional law, made

retroactive to cases on collateral review by the Supreme Court, that was
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Moreover, Mr. Graham’s second claim is not a viable § 2255 claim,1

because a criminal defendant has no constitutional right to counsel during § 2255
or other collateral proceedings, and thus, no right to effective assistance of
counsel, during proceedings collaterally attacking the validity of a conviction. 
See, e.g., Coleman v. Thompson , 501 U.S. 722, 752 (1991); Pennsylvania v.
Finley, 481 U.S. 551, 555-56 (1987).
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previously unavailable,” § 2255(h)(2).   Mr. Graham’s ineffective-assistance-of-

defense-counsel claims are not based on any new evidence, and none of his

proposed claims are based on evidence of actual innocence, that is, evidence that

would establish that “no reasonable factfinder would have found [Graham] guilty

of the offense.”  § 2255(h)(1).   We recently noted in affirming the denial of his

first § 2255 motion that “Graham himself concedes [that] there was no doubt as to

his guilt with respect to the armed bank robbery charge.”  Graham , 2008 WL

43864, at *7.   Finally, Mr. Graham is not relying on any new, retroactively-1

applicable constitutional law.  

Accordingly, authorization is DENIED and this matter is DISMISSED. 

This denial of authorization is not appealable and “shall not be the subject of a

petition for rehearing or for a writ of certiorari.”  28 U.S.C. § 2244(b)(3)(E).

Entered for the Court

ELISABETH A. SHUMAKER, Clerk
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