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BENNY R. SMITH,

Petitioner.

No. 08-3231
(D.C. No. 5:07-CV-03327-SAC)

(D. Kan.)

ORDER

Before TACHA, BRISCOE, and HOLMES, Circuit Judges.

Benny R. Smith has filed a “Motion to Intervene” asserting that he is

entitled to relief because the district court has unreasonably delayed in acting on

his application for habeas corpus filed under 28 U.S.C. § 2254.  We have

construed his motion as a petition for relief in the nature of mandamus.

 Mandamus is an extraordinary remedy requiring a petitioner to establish

that (1) he has a “clear right to the relief sought”; (2) “the respondent has a

plainly defined and peremptory duty” to perform the requested action; and

(3) there is “no other adequate remedy.”  In re McCarthey, 368 F.3d 1266, 1268

(10th Cir. 2004) (quotation and citations omitted).  He must also show that his

right to the writ is “clear and indisputable.”  Id. 
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In Mr. Smith’s habeas case, No. 07-cv-03327-SAC, the district court docket

reflects that no action has been taken by the district court since the application

was filed on December 27, 2007.  Although we conclude that under the

circumstances of this case, the eight-month delay is not so “inordinate’ that

mandamus relief is justified, see Johnson v. Rogers, 917 F.2d 1283, 1284 (10th

Cir. 1990), we note that Rule 4 of the Rules Governing Section 2254 Cases

instructs the district judge to “promptly” examine the petition and either dismiss

it (if it “plainly appears” the petitioner is not entitled to relief) or order the

respondent to answer. 

Mr. Smith’s motion to intervene, construed as a mandamus petition, is

DENIED.  His motion to proceed in forma pauperis is also DENIED.

Entered for the Court

ELISABETH A. SHUMAKER, Clerk
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