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FOR THE TENTH CIRCUIT

In re:

DAVID R. BROWN,

Movant.

No. 08-3302

ORDER

Before KELLY , EBEL , and GORSUCH , Circuit Judges.

Movant David R. Brown, a Kansas state prisoner proceeding pro se,

requests authorization to file a second or successive 28 U.S.C. § 2254 petition

challenging his 1981 conviction for aggravated robbery and its related parole

violation.  We deny authorization.

In 1981, Mr. Brown was convicted of aggravated robbery.  As a result of

his successful post-conviction challenge, he was resentenced in 1992, receiving a

reduced sentence and an immediate conditional release.  In 1996, he was

convicted of attempted aggravated robbery and five counts of kidnaping.  These

convictions violated the terms of his conditional release and, in connection with

his 1981 conviction, he was sentenced as a parole violator.  See Brown v. Roberts,
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177 F. App’x 774, 775  (10th Cir. 2006) (describing Mr. Brown’s criminal

history).

In his motion for authorization, Mr. Brown states that he seeks to file a

successive § 2254 petition challenging his 1981 conviction.  We note that

Mr. Brown’s first § 2254 petition challenging his 1996 convictions is currently

pending in federal district court, see Docket Report, as of November 24, 2008,

Brown v. Roberts, No. 5:07-cv-3227-SAC, and is not the subject of this motion

for authorization.  

In 1999, Mr. Brown filed his first § 2254 habeas petition challenging the

parole violation sentence that arose from his 1981 conviction and conditional

release.  See Brown v. Nelson , 33 F. App’x 976, 977 (10th Cir. 2002).  In 2005, he

filed another § 2254 petition which challenged in part his 1981 conviction and his

related parole violation, asserting ineffective assistance of counsel.  See § 2254

Petition, Brown v. Roberts, No. 5:05-cv-3160-SAC (D. Kan., Mar. 30, 2005). 

Ultimately, this court ruled that the 2005 petition was, with respect to the 1981

conviction and parole violation sentence, an unauthorized successive petition, and

we denied an implied request for authorization to file a successive petition.  See

Brown , 177 F. App’x at 776. Mr. Brown now seeks leave to file a second or

successive § 2254 petition challenging his 1981 conviction and parole violation

sentence.  

A movant seeking to bring a second or successive § 2254 petition may 
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proceed only with a claim not presented in a prior application, see 28 U.S.C.

§ 2244(b)(1), that either “relies on a new rule of constitutional law, made

retroactive to cases on collateral review by the Supreme Court, that was

previously unavailable,” or relies on facts that “could not have been discovered

previously through the exercise of due diligence” and that “would be sufficient to

establish by clear and convincing evidence that, but for constitutional error, no 

reasonable factfinder would have found the applicant guilty of the 

underlying offense.”  Id. § 2244(b)(2)(B)(i) & (ii). 

In his motion for authorization, Mr. Brown again seeks to present an

ineffective assistance claim, and he admits that he has raised this argument

previously.  He makes a conclusory assertion that he is basing his claim on new

evidence, but there is nothing in the motion to suggest he has evidence that was

not known to him when he filed his prior successive § 2254 petition.  Thus, we

may not grant authorization.  See id .§2244(b)(1) (“A claim presented in a second

or successive habeas corpus application under section 2254 that was 

presented in a prior application shall be dismissed.”); In re Williams, 330 F.3d

277, 282 (4th Cir. 2003) (holding that claims recycled from prior motion for

authorization are barred from pre-authorization review by § 2244(b)(1)).
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Accordingly, the motion for authorization is DENIED.  This denial of

authorization is not appealable and “shall not be the subject of a petition for

rehearing or for a writ of certiorari.”  28 U.S.C. § 2244(b)(3)(E).

Entered for the Court

ELISABETH A. SHUMAKER, Clerk
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