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UNITED STATES COURT OF APPEALS

FOR THE TENTH CIRCUIT

In re:

PATRICK BUSH,

Movant.

No. 08-4005
(D.C. No. 2:05-CV-646-TS)

(D. Utah)

ORDER

Before BRISCOE , HARTZ, and O’BRIEN , Circuit Judges.

Patrick Bush, a Utah state prisoner proceeding pro se, moves for

authorization to file a second or successive motion to vacate, set aside, or correct

his sentence under 28 U.S.C. § 2255.  We deny the motion.  

In 2003, Mr. Bush was convicted of five counts of distribution of cocaine

or cocaine base in violation of 21 U.S.C. § 841 and 18 U.S.C. § 2 and sentenced

to 188 months’ imprisonment.  We affirmed his conviction and sentence on direct

appeal.  United States v. Bush , 405 F.3d 909 (10th Cir. 2005).  In affirming, we

held, in part, that Mr. Bush did not meet his burden of showing the district court

erred at sentencing by assessing one criminal history point for a prior,

uncounseled state misdemeanor conviction.  Id. at 921-22.  
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On August 1, 2005, Mr. Bush filed a § 2255 motion alleging ineffective

assistance of counsel (1) due to counsel’s failure to properly advise him during

the plea process, causing him to reject the plea offer and resulting in his receiving

a longer sentence than that proposed in the plea agreement and (2) due to

counsel’s failure to object at sentencing to the prior misdemeanor conviction. 

The district court denied § 2255 relief, finding that Mr. Bush could not show

ineffective assistance of counsel because he failed to point to objective evidence

that he would have accepted the plea but for counsel’s actions and because he

failed to provide evidence showing that his prior conviction was unconstitutional. 

Bush v. United States, No. 2:05-CV-646-TS, 2007 WL 2317439, at *2-*3

(D. Utah Aug. 7, 2007).  Thereafter, Mr. Bush filed a motion for reconsideration

reasserting the same two claims.  A month later, he filed an amendment and

supplement to his motion for reconsideration asserting that counsel was

ineffective for failing to file a motion for a new trial based on potential jury

misconduct due to a juror’s alleged lying during voir dire about prior drug use. 

The district court denied reconsideration.  Bush v. United States,

No. 2:05-CV-646-TS, 2007 WL 3275276, at *1 (D. Utah Nov. 5, 2007).  Deeming

the amendment and supplement to be a second or successive § 2255 motion

because it raised a new claim, the court transferred the amendment and

supplement to this court.  Bush v. United States, No. 2:05-CV-646-TS, 2008 WL
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53113, at *1-*2 (D. Utah Jan. 2, 2008); see Coleman v. United States, 106 F.3d

339, 341 (10th Cir. 1997) (per curiam) (directing district court to transfer 

unauthorized second or successive § 2255 motion to this court in interest of

justice pursuant to 28 U.S.C. § 1631).

In his motion to file a second or successive § 2255 motion, Mr. Bush first

argues that he was denied effective assistance of counsel because counsel failed

to inform the trial court that a jury member lied during voir dire about prior drug

use.  He contends this claim relies on newly discovered evidence, namely a letter

written to him by his counsel dated May 27, 2005.  Mr. Bush, however, possessed

this letter when he filed his pro se § 2255 motion on August 1, 2005.  It therefore

is not newly discovered evidence.  See 28 U.S.C. § 2255(h)(1). 

Second, Mr Bush argues that he is being held unlawfully, because his

sentence was enhanced by an unconstitutional prior state misdemeanor conviction,

for which he alleges he did not have counsel and did not sign a waiver of counsel. 

He admits that he raised this claim previously, but he contends that he has newly

discovered evidence showing that because the misdemeanor case file was

destroyed, the convicting state court could not confirm that he had signed a

statement before entering a guilty plea or that he was represented by counsel. 

Again, Mr. Bush fails to present newly discovered evidence.  On direct appeal, we

noted that the misdemeanor conviction records “were apparently destroyed.” 

Bush , 405 F.3d at 922.  Even if Mr. Bush had presented newly discovered
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evidence, he fails to make a prima facie showing that the evidence, “if proven and

viewed in light of the evidence as a whole, would be sufficient to establish by

clear and convincing evidence that no reasonable factfinder would have found

[him] guilty of the offense.”  28 U.S.C. § 2255(h)(1).  He does not contend that

he is actually innocent of the federal cocaine distribution conviction.  And he

“cannot be actually innocent of a noncapital sentence.”  United States v. Richards,

5 F.3d 1369, 1371 (10th Cir. 1993).  

Accordingly, we DENY authorization to file a second or successive § 2255

motion.  This denial of authorization is not appealable and may not be the subject

of a petition for rehearing or for a writ of certiorari.  See 28 U.S.C.

§ 2244(b)(3)(E).

Entered for the Court

ELISABETH A. SHUMAKER, Clerk
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