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UNITED STATES COURT OF APPEALS

FOR THE TENTH CIRCUIT

In re:

SUE ANTROBUS;
KEN ANTROBUS,

Petitioners.

No. 08-4013
(D.C. No. 07-CR-307-DAK)

(D. Utah)

ORDER

Before HARTZ, TYMKOVICH, and GORSUCH , Circuit Judges.

This is an original proceeding in the nature of mandamus that has been

filed under the Crime Victims’ Rights Act (CVRA), 18 U.S.C. § 3771(d)(3), the

All Writs Act, 28 U.S.C. § 1651, and Fed. R. App. P. 21.  Sue and Ken Antrobus,

the parents of Vanessa Quinn, request that the Government be required to certify

whether it has information that would support their position that their daughter,

Vanessa Quinn, should be recognized under the CVRA as a “victim”of Mackenzie

Glade Hunter’s crime of transferring a handgun to a juvenile in violation of

18 U.S.C. § 922(x)(1), and that the Government be required to release such

relevant information to them from its files and from the pertinent grand jury

transcripts.
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I

On February 12, 2007, Sulejman Talovic shot and killed five people,

including Ms. Quinn, and injured four others at the Trolley Square Shopping

Center in Salt Lake City, Utah.  Mr. Talovic himself was killed by police at the

scene.  One of the guns Mr. Talovic used was a handgun he had purchased from

Mr. Hunter eight months earlier when Mr. Talovic was still a juvenile.

The Antrobuses sought to have their daughter recognized as a victim of

Mr. Hunter’s illegal sale of the handgun to Mr. Talovic under the CVRA.  The

district court denied their motion and the Antrobuses sought mandamus relief

from this court under the CVRA.  See 18 U.S.C. § 3771(d)(3).  In an order

entered January 11, 2008, we denied mandamus relief.  We noted in that order

that the petitioners had not sought mandamus on the basis that the district court

should have afforded them additional discovery concerning Mr. Hunter’s

knowledge of Mr. Talovic’s intentions when he purchased the gun.  The

Antrobuses now seek such relief.

II

Standard of Review

“It is well established and oft repeated that mandamus is an extraordinary

writ, and the requirements for its issuance are strict.”  Dalton v. United States

(In re Dalton), 733 F.2d 710, 716 (10th Cir. 1984) (quotation omitted).  “Only

exceptional circumstances, amounting to a judicial usurpation of power, will

Appellate Case: 08-4013     Document: 0101121652     Date Filed: 02/01/2008     Page: 2



In their petition for rehearing in No. 08-4002, the Antrobuses argue that1

this court should apply ordinary appellate standards of review, rather than
mandamus standards, to a mandamus petition filed under 18 U.S.C. § 3771(d)(3). 
In the current petition, they ask that if we alter our decision to employ mandamus
standards in No. 08-4002, then we should apply ordinary appellate standards in
this case as well.  As a practical matter, whether we apply mandamus standards or
appellate review standards in this instance makes no difference to the outcome,
for the district court rulings at issue would be reviewed for an abuse of discretion
in any event.  

-3-

justify the invocation of this extraordinary remedy.”  Allied Chem. Corp. v.

Daiflon, Inc., 449 U.S. 33, 35 (1980).  “In order to insure that the writ will issue

only in extraordinary circumstances [the Supreme] Court has required that a party

seeking issuance have no other adequate means to attain the relief he desires and

that he satisfy the burden of showing that [his] right to issuance of the writ is

‘clear and indisputable.’”  Id. (second alteration in original; citation and quotation

omitted).  “We have held that [t]he right to the writ is clear and indisputable when

the petitioner can show a judicial usurpation of power or a clear abuse of

discretion.”  In re Qwest Commc’ns Int’l Inc., 450 F.3d 1179, 1184 (10th Cir.)

| (alteration in original) (quotation omitted), cert. denied , 127 S. Ct. 584 (2006).1

Analysis

The Antrobuses filed a motion to compel in the district court seeking an

order “requiring the U.S. Attorney’s Office to disclose information that would

support their position they are representatives of a crime victim or, in the

alternative, releasing the portion of the grand jury transcript in the court’s

possession on the same subject.  In particular, the Antrobus’ [sic] seek

Appellate Case: 08-4013     Document: 0101121652     Date Filed: 02/01/2008     Page: 3



-4-

information showing that defendant foresaw or had reason to foresee that the gun

he illegally sold would be used in a crime.”  Pet. for Writ of Mandamus, Ex. 10

at 1-2.  The Antrobuses argued that the district court had the authority to compel

the government to disclose information to them from its files by virtue of the

court’s inherent authority over discovery in criminal cases.  Further, they argued

that the CVRA’s dictate that crime victims had “[t]he right to be treated with

fairness,” 18 U.S.C. § 3771(a)(8), meant that the court should order the

disclosure.  As to their alternative request for grand jury transcripts, the

Antrobuses argued that the district court had discretion to order their disclosure

under Federal Rule of Criminal Procedure 6(e)(3)(E)(i) and that the Antrobuses

satisfied the conditions for disclosure under that rule.  Both the United States and

Mr. Hunter objected to the motion to compel.

The district court entered an order on January 8, 2008, denying the motion

to compel on several grounds.  First, with respect to information that the

government might have in its investigation files, the district court held that

“[g]ranting rights to the prosecution’s investigative discovery file to persons

wishing to establish themselves as a victim is a significant right to append to the

CVRA.  If Congress had wanted to afford members of the public the right to

prosecution files to determine their victim status, it could have clearly identified

the right in the CVRA.”  Pet. for Mandamus, Ex. 15 at 3.  Further, the court noted

that the U.S. Attorney’s office had reached out to the people affected by the
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Trolley Square shootings and had diligently prosecuted the people who supplied

the firearms used in the shootings, and said that

[t]he court does not want to create a right not provided for by any
statute which has the effect of interfering with or second-guessing
the prosecution of on-going, active criminal matters.  The court must
recognize that the government has a strong interest in maintaining
the integrity of its prosecution file by not disclosing its contents to
persons who are not a party to the action.  The prosecution has
certain obligations under the CVRA, the prosecution in this case has
met those obligations, and this court cannot assume that its assertions
with respect to the nature of the evidence in its files is anything but
candid and forthcoming.

Id. at 3-4.

Second, with respect to the alternative request for grand jury transcripts,

the court noted that the CVRA did not provide any right to grand jury transcripts. 

As for the necessary showing for a disclosure under Rule 6(e)(3)(E)(i), the court

held that the Antrobuses “have not demonstrated that their needs outweigh the

interests in maintaining grand jury secrecy.  Given the government’s

representations with respect to the lack of evidence in this case with respect to

Hunter’s knowledge of Talovic’s intent, the court finds that there is no

particularized need to the grand jury transcripts.”  Id. at 4.

On January 14, the day Mr. Hunter was to be sentenced, the Antrobuses

filed a motion for reconsideration of the denial of their motion to compel as well

as a motion to stay sentencing.  The district court denied both motions in an order

entered that day.  The court determined that the motion for reconsideration raised
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the same arguments as the motion to compel and that it did not provide evidence

that was not available when the earlier motion was filed.

We conclude that the Antrobuses have not demonstrated a clear abuse of

discretion by the district court that would entitle them to mandamus relief.  The

district court refused the Antrobuses’ request to compel the United States to

produce information from its investigative files because the CVRA does not

provide any such right to victims or those desiring to establish their status as

victims, and the government has a strong interest in maintaining the integrity of

its files.  The district court acted within its discretion when it refused to compel

the government to produce information from its investigative files.

The district court correctly noted that the CVRA does not provide any right

to grand jury transcripts and, therefore, it properly analyzed the Antrobuses’

disclosure request under Rule 6(e)(3)(E)(i).  A court considering such a request

“is infused with substantial discretion.”  Douglas Oil Co. of Cal. v. Petrol Stops

Northwest, 441 U.S. 211, 223 (1979).  A party seeking disclosure of grand jury

materials has the burden of showing 1) “that the material they seek is needed to

avoid a possible injustice in another judicial proceeding,” 2) “that the need for

disclosure is greater than the need for continued secrecy,” and 3) “that their

request is structured to cover only material so needed.”  Id. at 222.

This court has described the prerequisites for release of grand jury

transcripts under Rule 6(e)(3)(E)(i) as “demanding,” and has noted that “secrecy
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will not be broken absent a compelling necessity for the materials.”  In re Grand

Jury 95-1 , 118 F.3d 1433, 1437 (10th Cir. 1997).  “The most significant factor to

be considered in the release of grand jury materials is the demonstration of a

particular, not a general, need for the materials.  Particularized need is most often

established when there is a need to impeach a witness, refresh his recollection,

[or] test his credibility.”  United States ex rel. Stone v. Rockwell Int’l Corp.,

173 F.3d 757, 759 (10th Cir. 1999) (citations and quotations omitted).  “[T]he

request must amount to more than a request for authorization to engage in a

fishing expedition.”  In re Grand Jury 95-1 , 118 F.3d at 1437 (quotations

omitted).  Further, the party seeking disclosure must make the required showing

“even when the grand jury whose transcripts are sought has concluded its

operations . . . . For in considering the effects of disclosure on grand jury

proceedings, the courts must consider not only the immediate effects upon a

particular grand jury, but also the possible effect upon the functioning of future

grand juries.”  Douglas Oil Co., 441 U.S. at 222.

The district court determined that the Antrobuses did not meet their burden

of showing a particularized need for the grand jury transcripts and that they did

not show that their need outweighed the need for continued secrecy.  Again, we

cannot say that the district court abused its discretion in making this

determination.  The request that the Antrobuses made was essentially for the

district court to disclose whatever testimony there was that might support the
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grand jury’s finding of probable cause to support the element of the original

indictment charging Mr. Hunter with selling the handgun to Mr. Talovic when he

“had reasonable cause to know that . . . [Talovic] intended to carry or otherwise

possess, or discharge or otherwise use the handgun in the commission of a crime

of violence,” Pet. for Writ of Mandamus, Ex. 10 at 7 (emphasis omitted)

(alteration in original).  We conclude that, in light of the government’s

representations that there was no evidence showing Mr. Hunter could foresee

Mr. Talovic’s use of the handgun in his subsequent crime, the district court did

not abuse its discretion in finding the Antrobuses did not show a particularized

need for the transcripts.  Moreover, the Antrobuses made no attempt to

demonstrate that their need for the transcripts outweighed the need to maintain

the secrecy of the grand jury; they merely argued that there was no need to

maintain the secrecy of the grand jury.  But the Supreme Court has held that even

in those instances where the grand jury proceedings have concluded, “the interests

in grand jury secrecy, although reduced, are not eliminated merely because the

grand jury has ended its activities.”  Douglas Oil Co., 441 U.S. at 222.  Finally on

this point, we note that the Antrobuses have not shown, or even argued, that they

have no other means to obtain the evidence they seek under Rule 6(e).  For

example, they may be able to learn what Mr. Talovic told Mr. Hunter by deposing

Mr. Hunter or serving him with interrogatories.  Of course, it may be the case

(and we express no opinion on the point) that the CVRA confers on the
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We note that, in response to the mandamus petition, the government has2

represented that it intends to turn over certain information to the district court. 
It is, of course, within the district court’s discretion to release any or all of this
information.
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Antrobuses no right to seek such discovery.  If so, however, the absence of

authority for such discover argues against, not for, relief under Rule 6(e).  If the

Antrobuses’ interests are not sufficient to warrant ordinary discovery, they can

hardly justify the extraordinary act of disclosing grand jury material.

Nor did the district court abuse its discretion in denying the Antrobuses’

motion for reconsideration.  The district court essentially held that the

Antrobuses’ motion raised too little too late.  We have held that it is not an abuse

of discretion for a district court to decline to permit a party to present evidence

via a motion to reconsider that it failed to present in a timely manner before the

initial ruling.  Price v. Philpot, 420 F.3d 1158, 1168 (10th Cir. 2005).  Further, at

the time the Antrobuses filed their motion for reconsideration, they had pending a

request under the Freedom of Information Act to obtain the ATF report and any

other related reports in which they believed Mr. Hunter may have told federal

officials about his understanding of Mr. Talovic’s intended use of the handgun. 

Because the possibility existed that the Antrobuses would obtain the information

they sought through their FOIA request, there was even more support for the

district court’s determination that the Antrobuses had not articulated a

particularized need for the grand jury transcripts.2
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III

In sum, we conclude that the Antrobuses have not demonstrated a clear

abuse of discretion by the district court that would entitle them to mandamus

relief.  Accordingly, the petition for a writ of mandamus is DENIED.  The

Antrobuses’ motion to proceed in forma pauperis is GRANTED.  Their motion to

supplement the record with documents that were not before the district court is

DENIED.  Their motion to waive their right to have a decision on the mandamus

petition issued within the period provided in 18 U.S.C. § 3771(d)(3) is DENIED

as moot.  The statute provides that this court shall issue a decision within

seventy-two hours, but in no event, shall we continue proceedings more than

five days to enforce a right under the statute.  We have not continued these

proceedings beyond the statutory period before issuing our decision.  The

Antrobuses’ motion to consolidate proceedings is GRANTED in part and

DENIED in part.  The motion is GRANTED to the extent that the present

mandamus petition in No. 08-4013 has been submitted to the same three-judge

panel for consideration as the mandamus petition in No. 08-4002.  Otherwise,

however, those two cases are not consolidated for procedural purposes. 

The motion is DENIED to the extent that the Antrobuses seek to have their notice

Appellate Case: 08-4013     Document: 0101121652     Date Filed: 02/01/2008     Page: 10



-11-

of appeal filed in No. 08-4010 consolidated with either the mandamus petition in

No. 08-4002 or the present mandamus petition in No. 08-4013.

Entered for the Court

ELISABETH A. SHUMAKER, Clerk
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