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ORDER

Before McCONNELL , EBEL , and HOLMES , Circuit Judges.

Devin Espinoza filed a motion in the district court under 28 U.S.C. § 2255

seeking to have his sentence for bank robbery vacated.  The district court denied

the motion.  Mr. Espinoza then filed a Rule 59(e) motion urging the court to

reconsider its earlier denial of postconviction relief.  Citing United States v.

Pedraza , 466 F.3d 932, 934 (10th Cir. 2006), the district court construed the Rule

59(e) motion as a successive § 2255 petition and transferred it to this court under

the authority of Coleman v. United States, 106 F.3d 339, 341 (10th Cir. 1997), to

give Mr. Espinoza an opportunity to seek authorization to file the motion from

this court under 28 U.S.C. § 2255(h).  Rather than seek authorization, however,

Mr. Espinoza has now filed a motion in this court arguing that his Rule 59(e)

motion should not have been treated as a successive § 2255 petition and should be
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remanded to the district court for consideration in the first instance.  We disagree

and deny the motion to remand.

A purported Rule 59(e) motion that “‘in substance or effect asserts or

reasserts a federal basis for relief from the petitioner’s underlying conviction’ is

actually a second or successive habeas petition (or, as in this case, a successive

§ 2255 motion), requiring authorization by this court under 28 U.S.C. § 2244(b)

in order to proceed in the district court.”  Pedraza , 466 F.3d at 933 (footnote

omitted) (quoting Spitznas v. Boone , 464 F.3d 1213, 1215 (10th Cir. 2006)).  In

contrast, a Rule 59(e) motion will be treated as a “true” Rule 59(e) motion if it

seeks “only to correct a defect in the integrity of the federal habeas proceeding.” 

Peach v. United States, 468 F.3d 1269, 1271 (10th Cir. 2006) (construing a Rule

60(b)(4) motion); Pedraza , 466 F.3d at 932 (holding that a motion to reconsider

was, in part, a true Rule 59(e) motion).

In an effort to avoid having it treated as a second or successive § 2255

application, Mr. Espinoza argues that his Rule 59(e) motion is an attempt to give

the district court the opportunity to correct the “manifest legal error” it made

when it failed to consider three of the grounds he presented in his § 2255 motion. 

Mot. for Remand at 5.  A district court’s failure to consider a claim in a § 2255

proceeding can form the basis for a “true” 59(e) claim, see Spitznas, 464 F.3d at

1225, but that is not what we have here.  The district court did not fail to consider

Mr. Espinoza’s § 2255 claims.  
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In his § 2255 petition, Mr. Espinoza claimed that his trial counsel was

ineffective in not objecting to an answer given by the judge to a question from the

jury during deliberation.  Mr. Espinoza maintained that the judge’s answer

produced an inconsistent (or, as he put it, a “repugnant”) verdict.  Mr. Espinoza’s

petition advanced several arguments to support this claim, among them the

arguments he reasserts in his Rule 59(e) motion as grounds for reconsideration. 

Contrary to Mr. Espinoza’s contention in his motion to remand, however, the

district court thoroughly analyzed his § 2255 claims.  In doing so, the court

concluded, among other things, that the petition would be denied because

Mr. Espinoza’s argument that the verdict in his trial was inconsistent is not a

basis for federal habeas relief.  Mem. Decision and Order Den. § 2255 Pet. to

Vacate, Set Aside, or Correct Sentence at 11 (citing United States v. Powell,

469 U.S. 57 (1984)).  The arguments Mr. Espinoza claims were overlooked would

not have altered this rule.  Further, a judge is not required to address explicitly

every argument put forth in support of a claim.  Mr. Espinoza’s Rule 59(e) motion

reasserts the same ineffective assistance of counsel claim that was urged in his

§ 2255 petition.  We agree with the district court that Mr. Espinoza “cannot avoid

the effect of the successive petition rule by asserting that the Court’s

determination on the merits of his ineffective assistance of counsel claim

overlooked or failed to rule on his particular arguments and then reasserting those
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arguments as grounds for habeas relief.”  Mem. Decision and Order Transferring

Successive § 2255 Pet. at 3.

The district court thus properly construed Mr. Espinoza’s Rule 59(e)

motion as a second or successive § 2255 petition and properly transferred it to

this court pursuant to 28 U.S.C. § 1631 to give Mr. Espinoza an opportunity to

seek the authorization required under § 2255(h).  As noted above, however,

Mr. Espinoza did not seek such authorization, choosing instead to file a motion

for remand.  Because he has neither sought nor obtained authorization from this

court, Mr. Espinoza is prohibited from filing his motion in the district court. 

There is no basis for remanding the matter.

Accordingly, the motion for remand is DENIED, and the matter is

TERMINATED.

Entered for the Court

ELISABETH A. SHUMAKER, Clerk
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