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UNITED STATES COURT OF APPEALS

FOR THE TENTH CIRCUIT

In re:

BRIAN WILLIAM ADERHOLD,

Movant.

Nos. 08-4024 & 08-4051
(D.C. Nos. 2:05-CR-00544-TS-1 

& 2:07-CV-01005-TS)
(D. Utah)

ORDER

Before TACHA, LUCERO, and HOLMES, Circuit Judges.

Movant Brian William Aderhold, a federal prisoner appearing pro se,

recently filed two motions in district court that constituted his fifth and sixth

post-conviction motions seeking to challenge his 2006 conviction and sentence

for using interstate facilities to transmit information about a minor.  See In re

Aderhold, Nos. 07-4253, 07-4257 & 08-4001 (10th Cir. Feb. 11, 2008) (describing

Aderhold’s prolific history of filing post-conviction motions, remanding one

proposed 28 U.S.C. § 2255 motion to the district court for consideration in the

first instance, and denying two motions for remand).  Aderhold captioned his two

most recent motions, filed in the district court in January and February of 2008,

respectively, as sentence reduction motions filed under 18 U.S.C. § 3582(c)(2). 
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Both motions sought to present claims of alleged constitutional error in the

imposition of his sentence.  

The district court ruled that § 3582(c)(2) was inapplicable to Aderhold’s

claims and that both motions could only properly be construed as unauthorized

second or successive § 2255 motions.  See Caravalho v. Pugh, 177 F.3d 1177,

1178-79 (10th Cir. 1999) (holding that the exclusive remedy for testing the

validity of a criminal judgment and sentence is that provided for in § 2255, and

such remedy is not inadequate or ineffective because a movant is procedurally

barred from filing it).  It transferred both motions to this court to give Aderhold

an opportunity to seek the required authorization to file a second or successive

§ 2255 motion.

As to the first such transferred motion (No. 08-4024), this court gave

Aderhold until March 17, 2008 to file a motion in this court for authorization to

file a second or successive § 2255 motion.  That deadline was extended until

March 31, 2008, but, to date, Aderhold has not filed any such motion. 

Accordingly, the transferred matter in No. 08-4024 is dismissed.

As to the second transferred motion (No. 08-4051), Aderhold has filed a

motion requesting this court to remand the matter back to the district court with

instructions to consider his motion on the merits under § 3582(c)(2).  He argues

§ 3582(c)(2) permits a sentence reduction if a sentence is outside the applicable

sentencing range for the offense.  The district court correctly ruled that
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§ 3582(c)(2) is inapplicable to Aderhold’s proposed claims because that statute

permits a sentence reduction only when a prisoner was sentenced under a

sentencing guideline provision that has been subsequently modified by the

Sentencing Commission under 28 U.S.C. § 994(o), which has not occurred in

Aderhold’s case.  See United States v. Price, 438 F.3d 1005, 1006-07 (10th Cir.),

cert. denied, 547 U.S. 1185 (2006).  Aderhold has not sought authorization to file

a second or successive § 2255 motion, nor does he assert that his claims meet the

authorization standards set forth in § 2255(h).  He is therefore prohibited from

filing his proposed motion in district court.  Accordingly, the motion for remand

in No. 08-4051 is denied.  

We warn Aderhold that any further effort by him to begin a collateral

attack on his 2006 conviction and sentence without first satisfying all of the

authorization requirements set forth in § 2255(h), including first moving in this

court for such authorization, could lead to the imposition of sanctions.  The

matter in No. 08-4024 is DISMISSED, the motion for remand in No. 08-4051 is 

Appellate Case: 08-4024     Document: 0101458233     Date Filed: 04/23/2008     Page: 3     



-4-

DENIED, and both matters are TERMINATED. 

Entered for the Court

ELISABETH A. SHUMAKER, Clerk
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