
UNITED STATES COURT OF APPEALS

FOR THE TENTH CIRCUIT

SUMMIT DEVELOPMENT AND 
MANAGEMENT,  

                    Plaintiff - Appellee,

  v.  

DAVID GEDO; JAMES GEDO,  

                    Defendants - Appellants.

No. 08-4039
(D.C. No. 2:08-MC-00128)

(D. of Utah)

ORDER

Before KELLY , TYMKOVICH , and GORSUCH , Circuit Judges.

This is an appeal by one of the defendants from an order denying a motion to

proceed in forma pauperis.  We dismiss for lack of jurisdiction.

The defendants removed a state action to federal court and then moved to

proceed in forma pauperis.  The action is still proceeding in the district court.

As a general rule, interlocutory orders denying in forma pauperis status are

immediately appealable.  See Lister v. Dept. of the Treasury , 408 F.3d 1309 (10th

Cir. 2005).  The rationale is that “[i]f a truly indigent claimant is not granted [in

forma pauperis] status, she is barred from proceeding at all in district court.  Thus,

the denial of leave to proceed [in forma pauperis] is ‘effectively unreviewable on
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appeal from a final judgment,’ Coopers & Lybrand v. Livesay , 437 U.S. 463, 468

(1978), because there would be no final judgment from which to appeal.”  Id . at

1311.  See also Roberts v. United States, 339 U.S. 844, 845 (1950) (citing to Cohen

v. Beneficial Industrial Loan Corp., 337 U.S. 541 (1949), the court held that an order

denying an in forma pauperis motion is an appealable order).

Here, however, the appellant is a defendant, and the denial of the in forma

pauperis motion at this stage of the litigation does not prevent him from proceeding

in federal court.  Accordingly, the rationale behind allowing an immediate appeal

from the denial of in forma pauperis status is not present.

This court has jurisdiction to review only final decisions, 28 U.S.C. § 1291,

and specific types of interlocutory orders.  A final decision is one that disposes of

all issues on the merits and leaves nothing for the court to do but execute the

judgment.  Cunningham v. Hamilton County, 527 U.S. 1915, 204 (!999) (citing to

Van Cauwenberghe v. Biard , 486 U.S. 517, 521 (1988)); Mesa Oil Inc. v. United

States, 467 F.3d 1252, 1254 (10th Cir. 2006).  The order here is clearly not final. 

As discussed above, the order being appealed does not fit within any of the

exceptions to the final judgment rule.  Accordingly, this appeal is DISMISSED .  A
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copy of this order will stand as the mandate of the court.

Entered for the Court
ELISABETH A. SHUMAKER, Clerk

Ellen Rich Reiter
Deputy Clerk/Jurisdictional Attorney
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