
F I L E D
United States Court of Appeals

Tenth Circuit

August 27, 2008

Elisabeth A. Shumaker
Clerk of Court

UNITED STATES COURT OF APPEALS

FOR THE TENTH CIRCUIT

In re:

BRIAN B. TUCKER,

Movant.

No. 08-4093
(D.C. No. 2:07-CV-999-DB)

(D. Utah)

ORDER

Before KELLY , EBEL , and HARTZ, Circuit Judges.

Movant Brian B. Tucker , a federal prisoner, asked the district court to

reconsider its denial of his original 28 U.S.C. § 2255 motion.  The district court

found that the motion to reconsider was an attempt to file an unauthorized second

or successive § 2255 motion, but because Mr. Tucker  had not obtained prior

authorization from this court to file such a motion, see 28 U.S.C. § 2255(h) and

§ 2244(b)(3), the district court transferred the motion to this court.  See

In re Cline , 531 F.3d 1249, 1251-53 (10th Cir. 2008) (per curiam) (permitting

district courts to either transfer unauthorized second or successive § 2255 motions

to this court when it is in the interest of justice or dismiss for lack of jurisdiction

if transferring the matter is not in the interest of justice).
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On June 6, 2008 , this court sent Mr. Tucker  written notice giving him thirty

days to file a motion in this court for authorization to file a second or successive

§ 2255 motion.  That deadline was later extended to August 6, 2008.  To date,

Mr. Tucker  has not filed any motion for authorization. 

Accordingly, the matter is DISMISSED.  We note, however, that

Mr. Tucker applied to this court for a certificate of appealability to appeal from

the district court’s denial of his initial habeas petition.  That application remains

pending before the court.

Entered for the Court

ELISABETH A. SHUMAKER, Clerk
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