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Petitioner.
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(D.C. No. 03-CV-914-TS-DN )

(D. Utah)

ORDER

Before KELLY , MURPHY , and O’BRIEN , Circuit Judges.

This is an original proceeding in the nature of mandamus.  Pro se petitioner

Allen Z. Wolfson, a federal prisoner, seeks an order directing the United States

District Court for the District of Utah to consider and decide his pending motion

under Fed. R. Civ. P. 60(b), filed in January 2008.  He also seeks leave to proceed

in this matter without prepaying the filing fee and costs. 

In a recent order and judgment, this court affirmed the district court’s

denial of Mr. Wolfson’s attempts to intervene in the underlying case.  See

Wolfson v. Broadbent (In re Sec. & Exch. Comm’n), No. 08-4073, 2008 WL

4566384 (10th Cir. Oct. 8, 2008), petition for cert. filed, (U.S. Nov. 28, 2008)

(No. 08-7583).  Thus, Mr. Wolfson is not a party in that case.  Further, we

specifically counseled Mr. Wolfson on the inadvisability of his Rule 60(b)

motion, stating “‘If the district court denies [a motion to intervene] the proper

procedure is to pursue an immediate appeal, and not to file repetitive motions
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pestering the district court.’”  Id.  (quoting Plain v. Murphy Family Farms,

296 F.3d 975, 980 (10th Cir. 2002).  “Given the availability of . . . direct appeal,”

we declined to “construe his notice of appeal to include a request for mandamus

relief” regarding the Rule 60(b) motion.   Id.  

Mandamus is a drastic remedy, to be used only in extraordinary situations. 

Weston v. Mann (In re Weston), 18 F.3d 860, 864 (10th Cir. 1994).  Mandamus is

unavailable if the petitioning party may appeal from a final judgment.  In re Stone

Container Corp ., 360 F.3d 1216, 1219 (10th Cir. 2004) (disapproving another

court’s failure to “explain how both an appeal and mandamus can be available . . .

when the Supreme Court has repeatedly held that mandamus is not a substitute for

an appeal and that mandamus is not available when there is an adequate

alternative means for petitioners to obtain the relief they seek”) (citations and

quotation omitted).  

This court has addressed and disposed of Mr. Wolfson’s appeal regarding 

the district court’s denial of his intervention motion.  We decline to provide

mandamus relief relating to Mr. Wolfson’s Rule 60(b) motion, which we have 
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already characterized as improper.  The mandamus petition is DENIED, as is the

motion to proceed without prepayment of fees and costs.   

Entered for the Court,

ELISABETH A. SHUMAKER, Clerk
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