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UNITED STATES COURT OF APPEALS

FOR THE TENTH CIRCUIT

In re:

FERNANDO RIOS-MADRIGAL,

Movant.

No. 08-4198
(D.C. Nos. 2:08-CV-00257-DB &

2:05-CR-00691-DB-2)

ORDER

Before LUCERO , MURPHY , and HOLMES , Circuit Judges.

Fernando Rios-Madrigal, proceeding pro se, seeks authorization to file a

second or successive motion to vacate, set aside, or correct his sentence under

28 U.S.C. § 2255.  We deny authorization.  

In 2006, Mr. Rios-Madrigal was convicted of possession with intent to

distribute methamphetamine in violation of 21 U.S.C. § 841(a)(1) and sentenced

to 121 months’ imprisonment.  We affirmed his conviction and sentence, rejecting

his arguments that (1) he did not receive a fair trial because the government did

not disclose the location of the confidential informant and (2) the district court

erred in not departing downward from the guidelines range and in not sentencing

him to less than 121 months’ imprisonment.  United States v. Rios-Madrigal,

249 F. App’x 705, 708-09 (10th Cir. 2007).  
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On April 2, 2008, Mr. Rios-Madrigal filed a § 2255 motion in district court,

alleging ineffective assistance of counsel during pretrial proceedings, at trial, and

on appeal.  This case is still pending in the district court.  

In his motion for authorization to file a second or successive § 2255

motion, Mr. Rios-Madrigal argues that his 121-month sentence was unlawful,

because the district court was not required to impose the mandatory minimum

sentence, the court had the discretion to impose a non-guidelines sentence, and he

therefore should have received a sentence of sixty-three to seventy-eight months

based on the 18 U.S.C. § 3553(f) safety valve provision that must be applied.  To

support his argument, he cites United States v. Scott, 469 F.3d 1335 (10th Cir.

2006), and contends that it is a new rule of constitutional law.  

For authorization to file a second or successive § 2255 motion,

Mr. Rios-Madrigal must show “a new rule of constitutional law, made retroactive

to cases on collateral review by the Supreme Court, that was previously

unavailable.”  28 U.S.C. § 2255(h)(2).  This he fails to do.  Scott is a Tenth

Circuit case from 2006.  It does not establish a new rule of constitutional law, it

has not been made retroactively applicable by the Supreme Court, and it was

available when Mr. Rios-Madrigal filed his § 2255 motion in the district court.  

Accordingly, we DENY Mr. Rios-Madrigal authorization file a second or

successive § 2255 motion.  This denial is not appealable and “shall not be the

subject of a petition for rehearing or for a writ of certiorari.”  28 U.S.C.
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§ 2244(b)(3)(E).  We also DENY Mr. Rios-Madrigal’s request for appointment of

counsel.  

Entered for the Court, 

ELISABETH A. SHUMAKER, Clerk
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