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ORDER

Before MURPHY , McCONNELL , and TYMKOVICH , Circuit Judges.

This appeal is dismissed because the notice of appeal was filed well beyond

the time set forth in Fed. R. App. P. 4(b)(1)(A).

The defendant filed his notice of appeal almost 18 months after entry of

the amended judgment.  In a criminal appeal, the defendant’s notice of appeal is

to be filed within 10 days of entry of judgment.  See Fed. R. App. P. 4(b)(1)(A).

This rule is an “inflexible claim-processing rule[], which unlike a jurisdictional

rule, may be forfeited if not properly raised by the government.”  United States

v. Garduno , 506 F.3d 1287, 1291 (10th Cir. 2007) (internal quotation omitted).
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Here, although the government did not file a separate motion to dismiss, it did

object to the late filing in its timely Motion to Enforce Plea Agreement.  See id .

at 1292 n.7 (“We note that when the government recognizes a violation of Rule

4(b)(1)(A), it should consider filing a motion for dismissal under Federal Rule of

Appellate Procedure 27 and 10th Circuit Rule 27.2(A)(1)(a) to avoid briefing on

the merits.  Failure to invoke Rule 27.2(A)(1)(a), however, does not constitute a

forfeiture where, as here, the appellee seeks dismissal for failure to timely appeal

in its response brief.”).

“Because the government timely objected to [the defendant’s] late notice

of appeal, this court is bound to dismiss the appeal.”  Id . at 1292.

Accordingly, this appeal is DISMISSED .

Entered for the Court
ELISABETH A. SHUMAKER, Clerk

Ellen Rich Reiter
Deputy Clerk/Jurisdictional Attorney

Appellate Case: 08-5008     Document: 01011603134     Date Filed: 06/20/2008     Page: 2


	Page 1
	Page 2

		Superintendent of Documents
	2012-03-13T11:51:40-0400
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




