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UNITED STATES COURT OF APPEALS

FOR THE TENTH CIRCUIT

In re:

ANDRE CURTIS,

Movant.

No. 08-5010
(D.C. No. 01-CR-3-TCK)

(N.D. Okla.)

ORDER

Before McCONNELL , GORSUCH , and HOLMES , Circuit Judges.

Andre Curtis, a federal prisoner, filed in the district court a pro se motion

to correct his sentence under Federal Rule of Criminal Procedure 52(b).  The

district court construed the motion as a second or successive motion to vacate, set

aside, or correct sentence under 28 U.S.C. § 2255 and transferred it here pursuant

to 28 U.S.C. § 1631 because Mr. Curtis failed to obtain prior authorization for

filing it as required by § 2255(h).  See Coleman v. United States, 106 F.3d 339,

341 (10th Cir. 1997) (per curiam).  Mr. Curtis now moves to remand the matter to

the district court because “correction of [his] sentence may be obtained via

Federal Rule of Criminal Procedure 52(b).”  Mot. for Remand  at 1.  We deny the

motion for remand.
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Mr. Curtis was convicted on eight counts of robbery and eight counts of

using a firearm during a crime of violence.  United States v. Curtis,

No. 01-CR-3-TCK (N.D. Okla. Dec. 21, 2001).  His convictions were affirmed on

appeal, and the Supreme Court denied a writ of certiorari.  United States v.

Curtis, 344 F.3d 1057, 1071 (10th Cir. 2003), cert. denied , 540 U.S. 1157 (2004). 

He filed a § 2255 motion that was denied on March 8, 2007, United States v.

Curtis, No. 05-CV-020-TCK-FHM (N. D. Okla.), without appeal.  He

subsequently moved to modify his sentence under 18 U.S.C. § 3582(c)(2), but the

district court denied his motion.  United States v. Curtis, No. 01-CR-3-TCK

(N.D. Okla. July 9, 2007) (order denying motion to modify sentence).  Mr. Curtis

appealed, but we affirmed the denial of relief, finding the district court without

jurisdiction to modify his sentence.  United States v. Curtis, No. 07-5115

(10th Cir. Oct. 25, 2007).  

Mr. Curtis then filed the instant Rule 52(b) motion, which the district court

transferred here as a second or successive § 2255 motion.  Rule 52(b) provides: 

“A plain error that affects substantial rights may be considered even though it was

not brought to the court’s attention.”  Mr. Curtis claims that remand is proper

because the district court committed plain error by imposing a sentence greater

than that which is authorized by the sentencing guidelines.  

The Supreme Court has held that Rule 52(b) “was intended for use on direct

appeal . . . [and] is out of place when a prisoner launches a collateral attack
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against a criminal conviction after society’s legitimate interest in the finality of

the judgment has been perfected by the expiration of the time allowed for direct

review or by affirmance of the conviction on appeal.”  United States v. Frady ,

456 U.S. 152, 164 (1982).  As outlined above, Mr. Curtis has already exhausted

his direct appeal and now seeks to collaterally challenge his sentence as being

beyond the legally authorized maximum.  Under these circumstances, his Rule

52(b) motion is, in substance, a § 2255 motion.  See United States v. Nelson ,

465 F.3d 1145, 1148 (10th Cir. 2006) (“A § 2255 motion is one claiming the right

to be released upon the ground . . . that the sentence was in excess of the

maximum authorized by law.” (quotation omitted)).  Because Mr. Curtis

previously filed a § 2255 motion, he must obtain authorization from this court

before filing another one.  See 28 U.S.C. § 2255(h).  The district court was

therefore correct to transfer the motion to this court.  Mr. Curtis does not request

authorization to file a second or successive § 2255 motion, thus we do not

consider whether he satisfies the standards for authorization.

Accordingly, the motion for remand is DENIED, and this matter is 

TERMINATED.

Entered for the Court

ELISABETH A. SHUMAKER, Clerk
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