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UNITED STATES COURT OF APPEALS

FOR THE TENTH CIRCUIT

In re:  TIMOTHY S. THERRIEN,

Petitioner, No. 08-5070
(D.C. No. 4:06-CV-00217-JHP-FHM)

(N.D. Okla.)

ORDER

Before TYMKOVICH , EBEL , and GORSUCH , Circuit Judges.

Timothy S. Therrien has filed a petition for a writ of mandamus.  He is set

to go to trial on his state-law negligence claims against defendant Target

Corporation on Monday, May 19.  Mr. Therrien’s complaint against Target was

originally dismissed by the district court.  He appealed that dismissal and this

court reversed and remanded.  On May 7, 2008, the district court granted in part

and denied in part Target’s motion in limine.  Mr. Therrien’s petition arises out of

that decision.  He requests that this court issue a writ of mandamus:

(i) forbidding the District Court from enforcing its May 7, 200[8]
Minute Order with respect to its ruling on Target’s duty, (ii) ordering
the District Court to abide by this Court’s prior mandate, and
(iii) ruling that Target owed a duty to use reasonable care to
Petitioner at the time it knew or had reason to know that criminal
activity on its premises created a risk of harm to Target’s guests.
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Pet. at 18.  Mr. Therrien also requests a stay of his upcoming trial pending this

court’s decision on his petition for a writ of mandamus.

Mandamus is an extraordinary remedy, which requires Mr. Therrien to

demonstrate that he has a “clear and indisputable right to relief” and that he lacks

an “adequate alternative means to obtain the relief [he] seeks.”  Nichols v. Alley,

71 F.3d 347, 350 (10th Cir. 1995) (per curiam) (quotation omitted). 

Mr. Therrien argues that he lacks an adequate alternative remedy because

the district court’s ruling on the motion in limine “effectively nullifies [his] entire

claim and thereby would render the upcoming trial a meaningless and wasteful

use of the resources of all concerned.”  Pet. at 11-12.  Mr. Therrien’s attempt to

use a writ of mandamus to review the district court’s decision on Target’s motion

in limine is inappropriate when he may appeal that decision after the trial has

concluded.  See Weston v. Mann (In re Weston), 18 F.3d 860, 864 (10th Cir.

1994) (noting that “mandamus is not a substitute for an appeal”); see also  United

States v. Apperson , 441 F.3d 1162, 1194-95 (10th Cir. 2006) (reviewing on appeal

district court’s decision granting government’s motion in limine).  His belief that

the trial would be a “meaningless and wasteful use of . . . resources” does not

justify the use of the extraordinary remedy of a writ of mandamus.  
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The petition for a writ of mandamus is DENIED.  The motion for a stay of

the upcoming trial is DENIED as moot.

Entered for the Court,

ELISABETH A. SHUMAKER, Clerk
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