
FILED
United States Court of Appeals

Tenth Circuit

August 8, 2008

Elisabeth A. Shumaker
Clerk of Court

UNITED STATES COURT OF APPEALS

FOR THE TENTH CIRCUIT

In re:

WILLIAM SCOTT SOURS,

Movant.

No. 08-5099
(D.C. No. 4:07-CR-0114-TCK-1)

(N.D. Okla.)

ORDER

Before MURPHY, HARTZ, and TYMKOVICH, Circuit Judges.

Movant William Scott Sours, a federal prisoner proceeding pro se, has filed

a motion for authorization to file a second or successive 28 U.S.C. § 2255 motion

to vacate, set aside or correct his sentence.  We deny authorization.

Mr. Sours pleaded guilty in 1997 to robbery involving controlled

substances and assault through use of a dangerous weapon, in violation of

18 U.S.C. §§ 2118(a) and (c).  He was sentenced to ninety-six months’

imprisonment, to be served consecutively to a Missouri state sentence.  He

appealed his conviction and sentence, claiming in part that the district court erred

in making an upward adjustment to his sentence because he was an escapee

during the commission of the robbery.  This court found no plain error in this

adjustment, and affirmed his conviction and sentence.  United States v. Sours,
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No. 98-5072, 1999 WL 241839, at *3 (10th Cir. Apr. 23, 1999) (unpublished

order and judgment).

Mr. Sours filed his first § 2255 motion in December 2005.  He raised one

claim:  that the upward adjustment in his sentence for committing his crime while

on escape was in error because of new evidence that he was not legally in custody

when the alleged escape took place.  The district court denied the § 2255 motion,

ruling that the claim was barred by the applicable one-year statute of limitations. 

United States v. Sours, No. 97-CR-114-TCK, 2006 WL 3337477, at *1, *4

(N.D. Okla. Nov. 16, 2006) (unpublished order).  Mr. Sours did not appeal the

denial.

In his motion for authorization to file a second or successive § 2255

motion, Mr. Sours reasserts his claim that the upward adjustment for committing

his crime while on escape was in error.  He argues, as he did in his first § 2255

motion, that he did not begin serving his federal sentence until 2004, and that the

one-year statute of limitations for § 2255 motions should not begin until he was

transferred from state to federal custody.  See Sours, 2006 WL 3337477, at *3

(rejecting this argument and explaining that “[t]he fact that [Mr. Sours] was in

state custody, not federal custody, during the limitations period applicable to this

action has no effect on the commencement date of the limitations period”).

Mr. Sours’ claim does not meet the requirements for authorization.  Section

2255(h) requires a federal prisoner seeking authorization to demonstrate that his
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proposed claims either depend on “newly discovered evidence that, if proven and

viewed in light of the evidence as a whole, would be sufficient to establish by

clear and convincing evidence that no reasonable factfinder would have found

[him] guilty of the offense,” § 2255(h)(1), or rely upon “a new rule of

constitutional law, made retroactive to cases on collateral review by the Supreme

Court, that was previously unavailable,” § 2255(h)(2).  Mr. Sours’ claim is not

based on new evidence because all of the facts underlying his claim were raised in

his first § 2255 motion, and he is not basing his claim on any new constitutional

law.

Accordingly, authorization is DENIED and this mater is DISMISSED.  This

denial of authorization is not appealable and shall not be the subject of a petition

for rehearing or for a writ of certiorari.  See 28 U.S.C. § 2244(b)(3)(E).

Entered for the Court

ELISABETH A. SHUMAKER, Clerk
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No. 08-5099, In re Sours

HARTZ, Circuit Judge, concurring:

I would dismiss the motion on the ground that it is in substance a

Rule 60(b) motion (which should be presented in district court) rather than a

successive § 2255 motion.
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